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The Federal Estate Tax 


By HARMON D. SPANNER* 


HE PRIMARY aim of the attorney in draft- 

ing a will or deed of trust, prior to the passing 

of the federal tax laws of 1916, was to create 
a clear, valid, workable instrument which would 
accomplish the objectives of the testator or settlor 
without involving unnecessary litigation. But the 
enactment of the federal tax laws caused a new duty 
to devolve upon the attorney in his role of drafts- 
man of wills and deeds of trust. The new taxes had 
the effect of transforming the attorney from a mere 
draftsman of legal instruments into a conservator 
of accumulated wealth. The attorney whose former 
duties, when engaged in these matters, had been 
merely to draft instruments which would, if neces- 
sary, withstand the scrutiny of the court, now had 
to perform the same services with a view to avoiding 
the heavy federal estate and gift taxes. 

Countless barriers and pitfalls lie in the path of 
the person, whether he be layman, accountant, or 
attorney, who enters the realm of property transfers 
endeavoring to avoid the various sections of the fed- 
eral estate and gift taxes. Not the least potent of 
these tax provisions is Sec. 302(f) of the Federal 
Revenue Act of 1926.1. This section includes as part 
of the decedent’s gross estate, for purposes of the 
estate tax, property passing under a general power 
of appointment exercised by the decedent.* 


Special or General Power 


It will be noted that the act specifically provides 
that property passing under a general power of ap- 
pointment is included as part of the decedent’s gross 
estate. This necessarily excludes any property pass- 
ing under a special power. Article 24 of Regula- 
tions 80 * originally described a general power as a 
power to appoint to any person in the discretion of 
the donee of the power, and provided that where the 
donee was required to appoint to a specific person 
or class of persons the property should not be in- 
cluded in his gross estate. Since the power must be 


* Cleveland, Ohio; Member of the Ohio Bar. 

1U. S. Revenue Act of 1926, Sec. 302(f) as amended by the Act 
of 1932, Sec. 803(b); 26 U.S.C.A. 411. 

? Property passing under a general power of appointment was 
first included as part of the decedent’s estate by Sec. 402(e) of the 
Act of 1918. This was carried into the Acts of 1921 and 1926 as 
Sec. 302(f), and was amended in 1932 by Sec. 803(b) to read as 
follows, ‘‘. (b) To the extent of any property passing under a 
general power of appointment exercised by the decedent (1) by 
will, or (2) by deed executed in contemplation of or intended to 
take effect in possession or enjoyment at or after his death, or 











In this discussion, the 
author limits his treatise 
to the application of 
the tax to property 
passing under power of 
appointment. 











a general power to come within the terms of the 
estate tax, the first general rule to be followed in 
the attempt to avoid the tax is to avoid, when- 
ever possible, the creation of a general power of 
appointment. 

The question next to be decided is the apparently 
simple question of what constitutes a general power 
of appointment, as differentiated from a special 
power. This question is not so easily settled, for 
the problem has caused more uncertainty in the tax 
law than any other single problem arising under 
this section of the act. One of the reasons for the 
lack of certainty on this point is the great variety 
of decisions, dissimilar in their holdings, handed 
down in cases arising in different sections of the 
country, based upon an apparently unending variety 


(3) by deed under which he retained for his life or for any period 
not ascertainable without reference to his death or for any period 
which does not in fact end before his death (A) the possession of, 
or the right to income from, the property, or (B) the right, either 
alone or in conjunction with any person, to designate the persons 
who shall possess or enjoy the property or the income therefrom; 
except in case of a bona fide sale for an adequate and full con- 
sideration in money or money’s worth.’’ . . The section added 
by the 1932 amendment is italicized. The Ways and Means Com- 
mittee of the House of Representatives, in its report on the 1932 
Revenue Act, said that the amendment to Sec. 302(f) of the Act of 
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of factual situations. To this generally confusing 
situation there must be added still another factor, 
namely, that not only does the law vary from state 
to state, but there is no set rule as to whether the 
state law must be followed in the tax cases in the 
federal courts. The question cannot be decided by 
a single case, since the factual situation in each case 
is such a controlling factor. The United States 
Supreme Court has never ruled directly upon — 
question. As matters stand now, the attorney, 1 
determining whether a particular power will be om 
cial or general, must consider the facts of his par- 
ticular case and apply them to the holdings of the 
courts of the district involved. Even then, since the 
best authority available will be a lower court decision 
which may or may not be upheld by the Supreme 
Court, the safest plan to follow is to avoid the crea- 
tion of any power of appointment which might by 
any possibility be held to be a general power.° 


Power to Appoint to a Definite Class 


One point that is settled, at least in so far as it 
has not been disputed by other decisions, is that a 
power to appoint to one’s issue is a special power, 
and property passing under the exercise of such 
power is not subject to the estate tax. This is in 
accord with the common law rule in regard to spe- 
cial and general powers, and also agrees with Arti- 
cle 24 of Regulations 80. It follows that in creating 
a power of appointment, estate tax problems may 
be avoided by the creation of a power which is exer- 
cisable only in favor of the issue of the donee of the 
power, such power being a special one and therefore 
not within the terms of the statute.’ 


Exclusion of a Definite Person or Class 
of Persons as Possible Appointees 


Another method of creating a special power is to 
exclude a definite class of persons as possible ap- 
pointees. In the case of Christine S. Kendrick et al., 
Ex’rs,? the Board of Tax Appeals held that a power 





1926 was to bring that section into agreement with the other sec- 
tions amended by the same Act. The effect of the amendment is 
obvious and needs no explanation. No cases have arisen under the 
1932 amendment to Sec. 302(f) of the Act of 1926. 

Historical Note. Prior to the passing of the Revenue Act of 
1918, the federal estate tax did not expressly include as part of the 
decedent’s gross estate property which passed under the exercise 
of a general power of appointment by the decedent. The Bureau 
of Internal Revenue held as a matter of construction that property 
passing under a general power of appointment was taxable as 
part of the gross estate of the decedent under Sec. 202(b) of the 
Act of 1916. The court differed with the Bureau in this construc- 
tion and held that the Aci of 1916 did not apply to such property. 
(Lederer v. Pearce, 266 Fed. 497 (C. C. A. 3rd, 1920), Ebersole v. 
McGrath, 271 Fed. 995 (S. D. Ohio 1920). The matter was finally 
settled by the Supreme Court of the United States in the case of 
United States v. Field, 255 U. S. 257 (1921), in which it was held 
that in the absence of specific provision in the Act, property pass- 
ing under power of appointment is not to be included in the gross 
estate, and, to quote the opinion of the Court, ‘“‘. . the pro- 
visions of the laws are not to be extended by implication.”’ 

Although Congress passed the Revenue Act of 1918 before the 
decision in the Field case, supra, was handed down, it recognized 
the necessity of specific inclusion of property passing under power 
of appointment in the regulations defining the gross estate. There- 
fore the 1916 Act was amended by Sec. 402(e) of the Act of 1918, 
which included in the gross estate, ‘‘. . property passing under 
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was a special one where the donee was given power 
to appoint to anyone except her brother or any of 
his descendants. The reason given for this holding 
was that a definite class of persons was thereby ex- 
cluded as possible appointees. The question which 
remains unanswered is how far the rule of the 
Kendrick case may be extended, i. e., whether the 
exclusion of distant relatives, or even a class of total 
strangers as possible appointees will still keep the 
power within the classification of special powers. 
On the basis of the law of trusts, the exclusion of 
the last named “classes” would probably not be such 
an exclusion as to render the power a special one, 
for under the law of trusts a class must be a definite 
group, such as members of the immediate family.° 

An examination of Article 24 of Regulations 80, 
while not necessarily conclusive of any law, will 
throw some light on the intent of Congress in draft- 
ing the law. This examination becomes especially 
significant when viewed in the light of the change 
therein made by the 1937 edition of the Regulations. 
In the 1936 edition of the Regulations, Article 24 
provided, in part, that a general power is a power 
to appoint to any person in the discretion of the 
donee of the power. It further provided that if the 
donee were required to appoint to a specific person 
or class of persons, the property should not be 
included in the gross estate. This latter provision 
is entirely omitted from the 1937 edition of the 
Regulations. Furthermore, there is added to the 
original definition of a general power this provi- 
sion, “ or, however limited as to the persons 
or objects in whose favor the appointment may be 
made, is exercisable in favor of the donee, his estate, 
or his creditors.” The effect of this latter provision 
would be to nullify altogether the rule of the 
Kendrick case, thus eliminating the possibility of 
creating a special power by merely excluding a defi- 
nite class as possible appointees. No case has as 
yet arisen on this point, but it is likely that the Regu- 
lations will be followed by the courts, there being 
no stronger opposition than the Board’s decision 
in the Kendrick case. 

(Continued on page 47) 





a general power of appointment exercised by the decedent (1) by 
will, or (2) by deed executed in contemplation of or intended to 
take effect in possession or enjoyment at or after his death.’’ 

Theory. The Ways and Means Committee of the House of Rep- 
resentatives, in its recommendation of the amendment to the Act 
of 1916, clearly set forth the theory and purpose of Congress in 
taxing property passing under a general power of appointment. 
The Committee said, ‘‘A person having a general power of appoint- 
ment is, with respect to the disposition of the property at his 
death, in a position not unlike that of its owner. The possessor of 
the power has full authority to dispose of the property at his 
death, and there seems to be no reason why the privilege which he 
exercises should not be taxed in the same degree as other property 
over which he exercises the same authority.’’ In comparing a 
general power of appointment with an ownership in fee, Sugden 
on Powers (8th Edition, p. 396) says, ‘“To quote Lord St. Leonard, 
‘to make a distinction between a general power and a limitation 
in fee is to grasp at a shadow while the substance escapes.’ ’’ 

3U. S. Treas. Reg. 80, Art. 24. 

4 The 1937 edition of Reg. 80 has made some changes here which 
will be subsequently examined. 

5 Restatement, Property (1938), Secs. 443, 447. 

6 Farmers’ Loan and Trust Co. v. Bowers, 29 F. (2d) 14 (C. C. A. 
2d, 1928). 

7 Restatement, Property (1938), Secs. 443, 447. 

834 BTA 1040 (1936). 

®Cf. Restatement, Property (1938), Secs. 443, 447. 
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Federal Taxation of 
State and Municipal Bonds 


An incisive dissertation on an important 
subject by the well known tax authority, 


PAUL STUDENSKI* 


HE QUESTION of reciprocal federal-state 
tT taxation of interest on federal, state and municipal 
obligations is of much greater concern to the 
Federal, than to the State, Governments. First of all, 
the Federal Government is dependent for a larger 
proportion of its revenues on the income tax than is 
any state. Many states, in fact, levy no income taxes 
whatsoever and therefore, for the time being at least 
have nothing to gain from such reciprocal taxation. 
Secondly, the inducement for taxpayers to invest in 
tax exempt bonds so as to reduce their taxes results 
mainly from the high surtaxes of the federal income 
tax. The consequent losses in revenue are, there- 
fore, sustained mainly by the Federal Government. 
Thirdly, the Federal Government grants only a partial 
tax exemption for most of its own obligations, whereas 
state and municipal bonds carry a complete exemp- 
tion from the federal tax. As a result of this com- 
plete exemption, states and municipalities can borrow 
money at somewhat lower rates of interest than they 
otherwise would have to pay, and the obligations 
of some of the states and municipalities sell at a 
higher price than comparable obligations of the Fed- 
eral Government. The yields on these state and 
municipal issues are actually lower than the yields 
or corresponding federal bonds.’ Thus, the states 
and municipalities gain at the expense of the Federal 
Government, which loses revenue far in excess of 
any gain it procures in lower costs of borrowing. 
Today wealthy individuals invest their funds in 
tax exempt state and municipal bonds as a convenient 
refuge against the high surtax rates of the federal 
income tax. The immunity of state and municipal 
bonds from taxation thus seriously undermines the 
federal powers to tax and interferes, therefore, with 
the operation of our constitutional system. Why this 
undermining of the federal taxing powers and, hence, 
of our constitutional system is not being given proper 
consideration by our legal authorities in their dis- 
cussions of the constitutional issues involved in tax 
exempt bonds, is not clear to a layman like myself. 


It is proposed that the Federal Government should 
tax, under its income tax, interest on all future issues 
of state and municipal bonds, that the states should 


tax under their income taxes, interest on all future 
issues of federal bonds; and that both the Federal 
and the State Governments should tax under their 
respective income taxes interest on the future issues 
of their own bonds and the bonds of their respective 
agencies or subdivisions. It is generally conceded 
that both the Federal and the State Governments are 
under a moral and, in many cases, also a legal obliga- 
tion to continue the existing exemption of interest 





Dr. Paut STUDENSKI 


on outstanding issues. It is obvious that the subjec- 
tion of state and municipal bonds to the federal 
income tax constitutes the most important part of 
the entire proposal because of the constitutional 
issues involved. The moment these issues are dis- 
posed of and the right of the Federal Government to 





* Professor of Economics, New York University. 
1Thus, for example, in October, 1938, a New York State bond 
maturing in 1945, bearing interest at 21%4% and carrying com- 
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plete exemption from the federal income tax was yielding at its 
then existing market price, 1.20%. A federal bond of comparable 
maturity, which was only partially exempt, was yielding 1.58%. 
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tax the income from state and municipal bonds is 
clearly established, the problem of gradual elimina- 
tion of all the existing types of exemption of govern- 
ment bonds from both federal and state taxation 
will become relatively simple. 

Inasmuch as some states stand to gain from a con- 
tinuance of the existing exemption of state and 
municipal bonds from federal taxation, some citizens 
therein oppose the rescindment of this exemption in 
any form whatsoever, whether by a federal enact- 
ment or by an amendment to the Federal Constitution. 

They place the narrow interest of their state or 
locality ahead of the national interest. In view of 
the existence of this conflict of interests in the tax 
exemption issue it becomes incumbent on any citizen 
considering this issue, to determine first of all, 
whether he would approach it from a local, or from 
a national point of view. That a socially-minded 
citizen will be inclined to consider it from the point 
of view of the national interest appears to be obvious. 


Social and Economic Effects of 
Reciprocal Exemption 


Most people who have given any thought to the 
subject, agree that reciprocal exemption of interest 
on government bonds from income taxation has very 
bad financial, social and economic effects and should 
therefore be terminated as speedily as possible. They 
disagree among themselves only with reference to 
the best method of accomplishing this result. It is 
conceded generally that tax exemption results in 
heavy losses of revenue to the Federal Government, 
that it diverts the flow of capital from private in- 
dustry and hence retards industrial growth, that it 
permits some citizens to escape their proper share 
of the costs of government, and that it invalidates 
the ability-to-pay principle of taxation to which we 
as a democratic people, are presumably committed. 
The truth of these contentions can hardly be denied. 
Ten to twenty years ago the exemption of interest 
on government bonds from the federal income tax was 
quite commonly defended on the ground that it pro- 
duced savings for the government in the form of 
lower interest charges, far in excess of losses in rev- 
enue. Today this argument can no longer be seriously 
advanced, for the fact that tax exemption under 
present day conditions produces the opposite effect 
is too easily demonstrated. 


Some people defend tax exemption on the ground 
that the present high surtax rates of the federal in- 
come tax are confiscatory in character. It is fortunate 
from a public point of view, they say, that this escape 
from discriminatory taxation is open to the wealthy 
taxpayers. This is a dangerous argument. It places 
a stamp of approval on a perversion of the law. For 
no one would contend that the exemption from in- 
come taxation of the interest on government bonds 
was ever intended to provide such a refuge to wealthy 
taxpayers. The proposition that the income tax be 
so perverted, is obviously contrary to the funda- 
mental principle of our democracy that the laws 
should be obeyed by citizens, even though individually 
they may take exception to them. 
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Doctrine of Constitutional Immunity 


Some lawyers contend that the ederal Government 
has no power to tax the receipts from interest on 
state and municipal bonds. They propound the doctrine 
of the constitutional immunity of the interest on such 
bonds from federal taxation, tracing it to the John 
Marshall’s famous decision in which the immunity 
of a federal instrumentality (a branch of the Bank of 
the United States) from state taxation (which was 
discriminatory in character in this case) was held 
essential to the preservation of the independence of 
the Federal Government. It is asserted by these 
jurists on the basis of this decision and also of the 
Pollock decision of 1894, that the immunity of the 
interest on state and municipal bonds from federal 
taxation is necessary to the preservation of the in- 
dependence of the states. To an ordinary layman 
this contention seems fantastic. The writer has 
never yet heard a layman, however opposed to the 
proposal to tax the interest on state and municipal 
bonds under the federal income tax, seriously con- 
tend that such taxation would undermine the in- 
dependence of the states. 

Since under the proposal, interest on state and 
municipal bonds would be taxed under the federal 
income tax in exactly the same manner as interest 
on federal bonds, such taxation of interest on state 
and municipal bonds could not possibly impair the 
borrowing powers of the states and municipalities 
without interfering at the same time and in the same 
manner with the borrowing powers of the Federal 
Government. If at any time, however, the opposite 
holds true and the federal tax in question should 
become discriminatory in nature as regards state 
and municipal bonds, appeal could be had to the 
Supreme Court. That the Supreme Court would not 
allow such discriminatory taxation, can scarcely be 
doubted. Itis clear, therefore, that ample protections 
against the improper usage of federal taxing powers 
in the matter, exist in our constitution and that 
there is no need for making the interest on state 
and municipal bonds immune from any federal taxa- 
tion to make these protections effective. The con- 
tention that interest on state and municipal bonds 
must be kept immune from federal taxation in order 
to preserve the independence of the states is in com- 
plete discord with the actualities of our political 
system. It represents a purely legalistic and round- 
about approach to a very simple practical problem. 


Findings of Recent Researches 


Recent papers by Mr. John Philip Wenchel, Chief 
Counsel to the Bureau of Internal Revenue,? and 
the careful researches conducted into the subject by 
the Department of Justice during the past year or 
two * clearly establish the fact that the doctrine of 
immunity of state and municipal bonds from federal 
taxation which so palpably offends common sense 





? Address on the ‘‘Legal Aspect of Tax-Exempt Privileges,’’ 
before the American Bar Association, reprinted in the Congres- 
sional Record, May 25, 1938, No. 107, p. 9908-9911; and address 
on the ‘‘Federal Taxation of State and Local Bonds,’’ before the 
National Tax Association, October 24, 1938. 

3’ Taxation of Government Bondholders and Employees. The 
Immunity Rule and the Sixteenth Amendment. A study made 


by the Department of Justice. Government Printing office. 1938. 
p. 219. 
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can scarcely be considered to be the law of the land. 
It is shown that this doctrine is embodied only in 
the Pollock decision referred to above, and that this 
decision has been superseded by the Sixteenth Amend- 
ment. The amendment is shown to have negated 
this decision not only as regards the apportionment 
of the income tax among the states according to 
population, but also as regards the non-taxability by 
the federal authorities of interest on state and municipal 
bonds. It is shown by these researches that the 
phrase of the Sixteenth Amendment giving Congress 
the power to tax income “from whatever source 
derived” was inserted therein for the specific purpose 
of removing the aforementioned restrictions of the 
Pollock case, and that it was commonly understood 
in and out of Congress at the time to be aimed at the 
accomplishment of this result. 

Says the report of the Department of Justice on 
this point :4 

“There is certainly nothing that was said in the course 
of this debate (in Congress, on the Resolution submitting 
the Constitutional Amendment) from which it may be in- 
ferred that a single member of the Congress expected, or 
intended, that the income from state and municipal bonds, 
and the salaries of state and municipal officers and em- 
ployees, should be constitutionally immune under the pro- 
posed amendment. On the other hand, every positive 
utterance in the course of the debates is susceptible of the 


construction that the Congress did not intend to grant 
any form of immunity.” 

















No less an authority than Chief 
Justice Hughes, at the time he was Governor of the 
State of New York, in transmitting the proposed 
amendment to the Legislature, warned the legislators 
that the phrase “from whatever source derived” would 
extend the federal taxing power to income from in- 
terest on state and municipal bonds and income from 


state and municipal salaries. 
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throughout the country. This belief was held and strongly 
expressed by many lawyers and public officials. It was 
referred to and discussed in the messages of a number of 
governors in submitting the proposed amendment to the 
state legislatures. For example, the Governors of Florida, 
Missouri, North Dakota, and Oklahoma all agreed with 
the interpretation of Governor Hughes that the Sixteenth 
Amendment extended the taxing power, but nevertheless 
they urged its ratification. From these sources it seems 
clear that a large number of supporters of the Sixteenth 
Amendment believed that they were conferring upon the 
National Government the power to subject the interest 
from state and municipal bonds and the salaries of state 
officers and employees to an income tax.” 


When, therefore, Congress, after the adoption of 
the Sixteenth Amendment, in enacting its income 
tax law, inserted in it a provision exempting from 
the tax interest on government bonds generally, it 
did so apparently for reasons of expediency rather 
than because of any conviction that such exemptions 
were required by the constitution.® The Supreme 
Court has never had an opportunity, since the adop- 
tion of this Amendment, to pass on the powers of 
the Federal Government to tax interest on state and 
municipal bonds under its income tax. The evidence 
presented by Mr. Wenchel and the Department of 
Justice gives support to the belief that the Supreme 
Court will sustain these powers, and that Congress 
can, therefore, provide by a simple amendment of 
the federal income tax law for the taxation of the 
interest on all future issues of state and 
municipal bonds. 

Some people believe that even though 
the Federal Government may have the 
power to tax the interest on such bonds, 
it would still be safer to do so by a con- 
stitutional amendment. This reasoning 
seems to us to be palpably weak. The 
most effective answer to this contention 
was given by Mr. Nicholas Murray Butler, 
President of Columbia University, a year 
ago in the following statement.’ 

“There could be no more direct and unquali- 
fied grant of power to Congress to tax income 
from whatever source than is contained in the 
language of the Sixteenth Amendment. To 


adopt now another amendment definitely speci- 
fying that the Congress might tax income from 








sources which have been held exempt because 





Mr. Wenchel says in the paper already quoted :” 


“Senators Borah and Root disagreed with Governor 
Hughes. Nevertheless, Governor Dix, who succeeded Gov- 
ernor Hughes urged the Legislature of New York to ratify 
the Sixteenth Amendment in these words: 

““Tndeed, it seems to me that if the words “from what- 
ever source derived” would leave the amendment ambiguous 
as to its power to tax income from official salaries and 
from bonds of states and municipalities, the amendment 
ought to be opposed by whoever adheres to the democratic 
maxim of equality of laws, equality of privileges, and 
equality of burdens, * * * It is impossible to conceive of 
any proposition more unfair and more antagonistic to 
the American idea of equality and democratic principle of 
opposition to privilege, than an income tax so levied that 
it would divide the people of the United States into two 
classes.’ 

“The construction placed upon the proposed Sixteenth 
Amendment by Governor Hughes received wide publicity 


4 Ibidem, p. 161. 
> See footnote 2 above, 





of court decisions subsequent to the Sixteenth 
Amendment would be to make us the laughing 
stock of the world. That would be equiv- 
alent to saying that the words ‘from whatever source de- 
rived’ do not mean what they appear to mean, but must 
be supplemented by a variety of specific designations of 
sources of income. Out of this situation would arise a new 
series of court decisions which would exempt the income 
from sources not specified in the Second Amendment. The 
situation would be ludicrous to the point of absurdity.” 

A fear is expressed by some people that the sub- 
jection of the interest on future issues of state and 
municipal bonds to federal income taxation would 
result in a material rise in interest rates on such 
bonds. Undoubtedly some rise in interest rates on 
such new issues would result. But this rise would 
probably not exceed one-half of one per cent and 
would be of little immediate consequence, inasmuch 


(Continued on page 53) 





6 Ibidem, p. 192. 
7As quoted by Mr. 
No. 107, May 25, 


Wenchel, 


Congressional Record, Vol. 83, 
1938, p. 9911, 





































sSTICS 


NERVANTS of the Crown in the British Com- 
monwealth of Nations do not take an active part 
in public discussion of Government policies. 

They belong to no political party. They are life 
servants of the Crown to carry out as efficiently as 
possible policies laid down by the people’s elected 
representatives. 

They may guide the formation and practical work- 
ing out of such policies from within, but they must 
not publicly criticize them. 

These permanent civil servants place the experience 
and perhaps the wisdom of the near past at the dis- 
posal of the immediate party in power. They are 
the continuing administrative links which maintain 
the governmental business continuity between suc- 
cessive political administrations. 

So my first thought, as a permanent civil servant, 
was that the invitation to speak on matters pertain- 
ing to policy must be declined. 

Such a thought brings out the first contrast be- 
tween our respective administrations, namely that 
civil servants in Canada remain at their posts for 
life. They do not discuss public policy in a public 
sense. On the other hand, the principal or senior 
civil servants of the Federal and State Governments, 
I understand, do discuss public policy in a public 
way and remain in their post only so long as their 
party remains in power. 

However I shall not discuss current policies but 
rather respective factual determinations of the im- 
mediate past. That is, prior policies that have been 
adopted and are now in force as permanent features 
in our respective governments. 

This. does not involve praising, condemning or 
impartially explaining presently conflicting policies 
which are striving for ascendency within our countries. 

Therefore those representing such interests will not 
be offended. 

Whoever assigned this subject to me made an 
error which was flattering in its presumption. He 
presumed that I knew, or do now know, your taxa- 
tion laws, all of them, and as well the relative Canadian 


similarities. 


in common. 





Contrasts in Tax Policy of 
Canada and the United States 


“Frequently it happens,” 


says the author, “that 


indicated contrasts are only a means of showing 


Our people have many character- 


The basic one to my mind 


is a similar personnel and a like ideal of citizenship.” 


By C. FRASER ELLIOTT ** 


tax laws. Every day in my own country my fellow- 
citizens tell me that I do not even know the few 
income tax laws I am endeavouring to administer. 
Mr. Helvering knows as well as I do that only too 
often they are right. 

So between a few generalities and a profound 
silence on much of the subject I may be able to con- 
tinue the great illusion. 

Alice in all her Wonderland never had such a 
“bother” as we in our taxation maze. Considering 
each of the many jurisdictions with their different 
powers and other forms of imposition than ours, 
what know we more confounding than the existing 
maze of tax laws. However, as Alice in her simple 
way said—‘Begin at the beginning and keep right 
on”—so shall I, even though I speak perhaps as a 
Mad Hatter in a mad house. 


O BEGIN, yours is a written Constitution and all 

laws are strictly limited thereby. Our Constitution 
is partly found in a statute passed by the Imperial 
’arliament of Great Britain, though it was prepared 
and drafted in Canada. Like yours, it also is a 
written Constitution. In legal concept our Con- 
stitution can be changed by the Imperial or now 
British Parliament. What that Parliament has en- 
acted, it can repeal or amend. However, Constitu- 
tional practice has circumscribed any such right, has 
precluded any such action and has reduced it to a 
mere fiction. Does this not indicate a contrast, latent 
in our respective Constitutional laws? For example, 
constitutionally you are precluded, I understand, 
from taxing salaries of state servants or income from 
state bonds, though recent developments in your 
Supreme Court may indicate some doubt on this 
point. Constitutionally we suffer no such limitation 
in imposing, as a policy, federal tax on income aris- 
ing out of state or provincial contracts. As our 
respective Constitutions are written, how does it 





* Address delivered before the National Tax Association, Detroit, 
Mich., October 27, 1938. 

** Commissioner of Income Tax for the Dominion of Canada 
and the Provinces of Manitoba, Ontario and Prince Edward Island. 
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happen that Canada has power and particularly the 
power of taxation, beyond and apart from the writ- 
ten instrument, which you on your part possibly 
have not? Are the federal and state powers so cir- 
cumscribed by the written Constitution that they 
each lack the power to tax revenues emanating from 
any one of the others? Let me indicate the answer 
to the first of the above questions. You know the 
answer to the second better than I do. My answer 
to the first may afford an interesting contrast. 
The following quotations indicate the 
development of our constitutional rights 
quite apart from the powers, and the divi- 
sion of powers, between the Dominion 
and Provincial jurisdictions as contained 
in the British North America Act, re- 
ferred to as our written Constitution. 
The Honorable Mr. Justice Burbidge, 
speaking in “Algoma Central Railway 
v. The King,” (decided in 1901), 7 Ex- 
chequer Court Reports, 239 at 253: 


“As long ago as 1778 it was declared by an 
Act of the Imperial Parliament that thereafter 
the King and Parliament of Great Britain 
would not impose any duty, tax or asssesment 
whatever, payable in any of His Majesty’s 
Colonies in North America or the West Indies. 
And the policy of the Imperial Government 
has been to leave the self-governing Colonies 
free and uncontrolled in matters relating to 
taxation within such Colonies respectively. 

“They would no doubt receive with surprise and im- 
patience, any intimation of the passing of an Act by the 
Imperial Parliament to levy taxes in Canada, no matter 
how unobjectionable otherwise the provisions of the Act 
might be. Such an act according to its provisions would 
be regarded as an unwarranted interference with the free- 
dom and authority of the Parliament of Canada or of the 
legislatures of the several Provinces of the Dominion. 
Happily no such thing is possible, but the practical inde- 
pendence of the Parliament of Canada and of the Provincial 
legislatures in that respect rests on no unalterable con- 
vention or statute but upon the wisdom of those who control 
the destinies of the Empire. In reality the power of the 
Imperial Parliament is as great and its supremacy as 
absolute over the subject of taxation within Canada as 
it is over any other subject committed by the British North 
America Act, 1867, to the Parliament of Canada or to the 
Provincial Legislatures. The right of the Dominion Parlia- 
ment and of the Provincial Legislatures to legislate freely 
and without control, other than that defined in that Act, 
does not depend on the absence of any supreme or sov- 
ereign authority, but in the knowledge and understanding, 
which has come, in the course of events, to be accepted 
as part of our constitution, that the sovereign authority 
will not exercise its undoubted powers unsolicited, or against 
their wishes.” 


Later, as Sir Robert Borden pointed out 


“With the material growth and constitutional develop- 
ment of the oversea nations the Parliament of the United 
Kingdom has ceased to be an Imperial Parliament in any 
real sense so far as the Dominions are concerned. Its legal 
power is subject to the limitations of constitutional right. 
Theoretically, it has power to impose direct taxation upon 
the people of any Dominion. Constitutionally and prac- 
tically, it possesses no such right or authority. The exer- 
cise of any power contrary to established or developed 
conventions would have legal sanction, but would not be 
respected, and in the end could not be enforced. In prac- 
tice the position is becoming tolerably clear; in theory 
there remains a singular anomaly.” 


So much is said in respect of the development of 
the unwritten part of the Canadian Constitution to 
show the contrast with your written Constitution, 


which I understand is wholly self-contained while 
ours, though originating in an Imperial Statute, has 
by constitutional development and understanding 
brought the full sovereign rights, powers and priv- 
ileges of a King and His Kingdom within the ambit 
of Canadian constitutional authority. Canada now 
exercises all rights and assumes all obligations, in- 
ternal and external, as fully and as effectively as 
the British Crown, in the plenitude of its power, 
could exercise. 


«< a 
Under our Constitution,” says Mr. Fraser, 


“general powers not given to the Provinces remain with the 
Dominion, i. e., the residuum of power there lies. 

“In the United States, I understand, it is the other way 
around, what has not been specifically given or delegated to 
the Federal Government remains with the State. 

“These are important differences and account in some meas- 


ure for some of the existing contrasts in our respective 
national affairs.” 


All this has been confirmed in the Agreement 
(1926 and 1930) known as the Statute of West- 
minster, wherein among other things it is enunciated 
that the Crown is the symbol of the free association 
of the Commonwealth of Nations to which they owe 
allegiance and it confirms the right of each Dominion 
to make domestic and extra-territorial laws as 
wholly independent sovereign powers. 

It follows therefore that the King, by and with 
the consent of the Canadian Parliament, can impose 
in Canada upon his subjects for Canadian purposes 
any form of tax, not because of any written authority 
but by constitutional right. 

The written division of taxing powers between 
the Dominion and Provincial jurisdictions contained 
in the British North America Act is the division of 
an existing constitutional right to impose taxes, con- 
trolled, however, by the necessary consent of the re- 
spective Canadian legislative bodies. 

As a result of this power, Dominion and Provincial 
taxes are imposed on. Federal and Provincial Civil 
Servants. There are no constitutional limitations,— 
only a limitation of reason; i. e., there must not be 
discriminatory taxation by the federal authority on 
the salary of Provincial Civil Servants, Judges or 
Provincial Legislative Members. Taxes must be 
uniformly imposed on all persons having equal in- 
comes at an indiscriminatory rate. Thus the power 
to tax, as a power of destruction, is substantially 
eliminated. 

The Provinces likewise can tax the members of 
the Dominion Parliament and Senators on their 
salaries and indemnities and also Dominion Civil 
Servants on their salaries, provided there is not any 
discrimination. Such a uniform imposition is not 
calculated to abrogate the capacity, derogate from 

(Continued on page 51) 














13, which will no doubt stand unchanged under 

the 1938 Act as no changes were made in the 
law with respect to this class of income, the follow 
ing is required in connection with improvements 
acquired by a lessor: 

“If buildings are erected or improvements made by a 
lessee and such buildings or improvements immediately 
become the property of the lessor, as, for instance, if they 
are not subject to removal by the lessee, the lessor may 
at his option report the income therefrom upon any one 
of the following bases: 


“(a) The lessor may report as income for the tax- 
able year in which such buildings or improvements 
are completed their fair market value at the time of 
their completion. 

“(b) The lessor may report as income at the time 
when such buildings or improvements are completed 
the fair market value of such buildings or improve- 
ments subject to the lease. 

“(c) The lessor may spread over the life of the lease 
the estimated depreciated value of such buildings or 
improvements at the expiration of the lease and report 
as income for each year of the lease an aliquot part 
thereof. 


[ J M3. wt Section 22, Regulations 94, Article 22 (a) 


“Except in cases where the lessor has reported income 
upon basis (a), if the lease is terminated so that the lessor 
comes into possession or control of the property prior 
to the time originally fixed for the expiration of the lease, 
the lessor shall report income for the year in which the 
lease is so terminated to the extent that the value of such 
buildings or improvements when he becomes entitled to 
such possession exceeds the amount already reported as 
income on account of the erection of such buildings or 
improvements. No appreciation in value due to causes 
other than the termination of the lease shall be included. 
If the buildings or improvements are destroyed prior to the 
expiration of the lease, the lessor is entitled to deduct as a 
loss for the year when such destruction takes place the 
amount previously reported as income because of the erec- 
tion of such buildings or improvements, less proper adjust- 
ment for depreciation in case option (a) was exercised, and 
less any salvage value subject to the lease to the extent 
that such loss is not compensated for by insurance or other- 
wise.” 


From the published decisions with respect to this 
class of income it is apparent that taxpayers must 
investigate every angle of the proposed lease for the 
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purpose of minimizing the taxes, that may be as- 
sessed under the foregoing regulations. 

Under paragraph (a) of the above quoted Regu- 
lations the lessor has the option of reporting the 
lair market value of buildings or improvements at 
date of completion in the year they are completed. 
The only possible advantage that could accrue to a 
taxpayer (lessor) under this option would be to 
establish a depreciable value which could be charged 
off pro rata over the life of the asset so acquired, 
and then the advantage apparently would exist only if 
the taxpayer had sustained losses during the tax year, 
which this acquisition from leasehold would offset. 

Under paragraph (b) of the above quoted Regu- 
lations the lessor has the option of reporting income 
on a basis of fair market value of the building or 
improvements subject to the lease, during the year 
such buildings or improvements are acquired. The 
problem involved under this option is to arrive at 
the value of the property at the expiration date of 
the lease, and this adjusted value could be used only 
to advantage under the same circumstances as cited 
under paragraph (a) above. 


Bp paragraph (c) of the above quoted Regula- 
tions the lessor may elect to report the income rep- 
resented by the value of the building or improvements 
over the period of the lease, an equal amount each year. 

It is apparent that this latter method or option 
would be the most desirable, unless the conditions 
referred to under paragraph (a) and (b) were exist- 
ant. In reporting the income over the period of the 
lease, this acquisition of assets represented by the 
value of the property so acquired, merely results in 
additional rent for each period of the life of the 
lease, and in spreading the income over the period 
of the leasehold more accurately determines the net 
income of the enterprise, due in part to expenses 
accruing in connection with the property so leased. 


N THE Hewitt Realty Company case, 76 F. (2d) 
880, Judge Learned Hand stated as follows: 


“The Commissioner, following his Regulations at the 
time, had assessed as income against a lessor the value of 
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buildings erected by the lessee, as of the date when the 
term ended. The court held that this was not correct. 
Without committing itself to the doctrine that the lessor 
was taxable when the buildings were erected, it did hold 
that ‘assuming the building was income derived from the 
use of the property,’ it was not derived when the reversion 
fell in. It is a far cry to say that it is income at any time 
before sale. * * * The Commissioner reframed his Regula- 
tions and accepted the date of erection. That was in 1919, 
and Congress has several times since re-enacted the in- 
come tax statute without change, so that conventional 
argument would apply. However that may be, this is not 
merely a question of the meaning of a statute, but of what 
can normally be taxed under the Sixteenth Amendment, 
and the re-enactment of the income tax law has little or 
no effect upon that. It was possible at the outset to say 
that capital gains and losses were not income at all; they 
are not popularly so regarded, and in Great Britain for 
example they are not taxed as such. In this country we 
have decided otherwise, and that step taken, we might 
have gone further and said that any increase in value was 
income; that would have been awkward in administration 
—it would involve an annual appraisal of all the taxpayer’s 
goods—but it would have been rational.” 

“The Supreme Court held otherwise; the gain must be ‘re- 
alized.” Eisner v. Macomber, 252 U. S. 189. * * * Just 
when it in fact is ‘realized’ is not always easy to say. We 
concede that in a situation like that at bar a lessor need not 
receive money to be taxable; if improvements to land be 
portable—detachable machinery for example, which he can 
take off and sell as separate chattels—he receives income 
cither when the lease is made, or when the term ends; for 
present purposes we need not say which. On the other 
hand, if the lease requires the lessee to drain the land, or 
set out shade trees, or pave it, or grade it, or build a golf 
course, or a race track on it, we can see no difference be- 
tween the resulting increase in its value and that arising 
from the growth of the surrounding neighborhood, or the 
increase in value of a share of stock. The question as we 
view it is whether the value received is embodied in some- 
thing separately disposable, or whether it is so merged in 
the land as to become financially a part of it, something 


which, though it increases its value, has no value of its own , 


when torn away. It does not help towards the solution of 
this that the lessee may be able to deduct the cost of the 
building from his own income. Expense to him has no re- 
lation to the lessor’s income. Therefore in our judgment if 
a building when removed be worthless, save as to bricks, 
iron, and mortar, it becomes income only when the land is 
sold, and then only in so far as it increases the ‘amount 
realized’ at that time—the minuend in the equation of gain. 
‘This answers every fiscal necessity far more directly and 
simply than any other formula. While the term lasts, the 
lessor gets nothing which benefits him but the rent; when it 
ends, he gets land for which he can get a higher rent— that 
is, if the building is neither outworn, nor outmoded. On all 
rents he must pay a tax. If he sells at any time, pending 
the term or after it ends, the building will increase his gains; 
and his taxes in proportion. But the power to sell is not 
the same as a sale. It might have been thought to be, but 
it was not; at least it has not been in circumstances pre- 
cisely alike in all relevant respects. The doctrine may have 
its exceptions, but if so, we can see no reason to import 
ne here. 


HE alternative requires a factitious scaffolding; the 

value of the reversion is appraised by adding the pres- 
ent value of the building and depreciating it to the end of the 
term; the balance is then distributed ratably over its whole 
span. In the case at bar another factor must be included, 
the possibility of the lessee’s renewal. All this is not nec- 
essary to the collection of taxes upon such income as is 
actually received in the ordinary sense; nor does it accord 
with the principal which for most purposes anyway is to be 
ireated as constitutional dogma. There may well be other 
considerations proper when the lessee’s deductions are con- 
cerned, but as to the lessor, he ought not to be taxed until 
he sells.” 


This apparently is sound reasoning, good law, and 
is based on possibilities of unjust taxation. It is 


without doubt that a lessor acquires title under the 
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law to unmovable improvements, but it is just as 
impossible to tell what the final adjustment of values 
will bring forth with respect to net income or loss, 
until such time as the property is sold and the seller 
acquires other and disposable rights. 

A lease granted for a term of years, less than the 
depreciable life of the buildings or improvements 
placed on the land by the lessees, apparently results 
in gain to the lessor, and under the Revenue Act is 
taxable. It is noted, however, that if the lease is 
renewable for a term of years to equal or exceed the 
life of the building or improvements, that no gain 
is recognized for tax purposes, due to the contin- 
gency with respect to the renewal. 


HE Board of Tax Appeals in Alexander et al., 

13 BTA 1169, quotes a provision of the lease as fol- 
lows: “That, at the expiration of the term of the 
lease * * * such buildings and improvements shall 
become the property of said lessors.” However, 
the Board of Tax Appeals held that the title to the 
improvements at the then fair market value was 
vested in the lessors at the date of completion of 
such improvements, This is in accord with Miller v. 
Gearin, 258 Fed. 225. 


It is noted that the above decision is in direct con- 
tradiction to the exact terms of the written agree- 
ment between the contracting parties, however con- 
forming to the above cited case. 


From the accountant’s viewpoint the date of ac- 
quiring title to property and its value at the date 
of acquisition is of the utmost importance, in order 
that the true net income may be computed in its 
proper period. With this in mind it is the opinion 
of this writer that the following method should be 
used to arrive at the value at date of acquisition 
and the ratable income accruing in subsequent periods : 


Cost and agreed fair market value of build- 
ing acquired by lessor as constructed by 
lessee on premises leased ............. 


Life of the building from date of comple- 
tion fifty years. 


Leasehold to run for a period of twenty- 
five years. 


Depreciation at 2% per annum to date of 
termination of the leasehold and actual 
tenancy by the lessor. 


Value to be set up on books of the jeenee 


The above valuation of $50,000 should be 
set up and an account opened on the 
books for unrealized income of $50,000, 
which should be spread out over the 
term of the leasehold and credited to 
the profit and loss account each year in 
ait Catial AMIOUNE OE oo os. ess sg was 0s 


Depreciation should be taken on the above 
asset at the rate of 2% per annum, or 
$1,000 each vear of the leasehold term. 


$100,000 


50,000 
$50,000 


$2,000 


The result would be as follows: 


Net value of building as carried on books 
at termination of lease... ..65.66.665: 

Income a serene each year of the 
leasehold, $2,00 eal ey 

Depreciation ih each year on the 
5 RR EREESAR Spy pare ere errr” 


Net income euch year from acquisition of 
property, $1,000 mato ... $25,000 


$25,000 
__ $50,000 


$25,000 








HIS addition of $1,000 of net income in each year 
of the leasehold is merely additional rent for the 
property, and is true income, and on any other basis 
can not be justified from an accounting standpoint. 
It is assumed of course that the depreciation rate 
of 2% is adequate to take care of normal wear and 
tear, obsolescence and any other natural deterioration. 
In W. H. Martin, 24 BTA 813, the lease was for 
an indefinite period and the opinion recites: “They 
voluntarily used a lease having no definite term; 
consequently, they could have refused to renew it for 
the next year and thus have repossessed themselves 
of the building.” The Board of Tax Appeals further 
states: “Even if this income could be reported rata- 
bly over the term of the lease, here the only term 
we know of is one year.” This lease was between a 
corporation and the wife of the principal stockholder 
of the corporation, the wife owning the leased prop- 
erty and her husband owning 98% of the corporate 
stock outstanding. Improvements were made to the 
building from corporate funds and the Board of Tax 
Appeals has upheld the Commissioner in the increase 
in the lessor’s income in the year such improvements 
were made. 

Again attention is invited to the necessity for con- 
sidering from all angles the terms as set forth by the 
lease agreement, the time, and termination is definitely 
of importance in determining taxable income. 

It appears, that the rule with respect to the time 
of acquisition of title vestment to the lessor, for 
improvements made by the lessee on leased property 
is well established as the date of completion of the 
building or other improvements. ‘Therefore, it is 
apparent that the amount of taxable income accruing 
to the lessor from improvements on leased property, 
as made by the lessee, is dependent upon other stip- 
ulations of the agreement, notably, with respect to 
the term of years the lease will run and the provi- 
sions for its renewal. It is also important that proper 
consideration be given to the valuations placed upon 
such improvements and the depreciable life thereof, 
with due regard for obsolescence. For comparative 
purposes see James M. Butler, 19 BTA 718, in which 
the lease was for ninety-nine years. 


N Emma C. Morphy, 35 BTA 289, the validity of 

the Commissioner’s Regulations with respect to tax- 
ing of this type of income was attacked, but the 
Board of Tax Appeals upheld the Commissioner and 
the Regulations. In this case the opinion of the 
Board is of peculiar interest and follows: 


“The broad question here is when is income realized to 
the lessor from the erection of a building on his land by the 
lessee, which is not subject to removal on termination of the 
lease? The Treasury Regulations provide that the income 
must be reported either in the year of completion of the 
building or prorated over the life of the lease. The re- 
spondent has determined the deficiency on the latter basis. 
The petitioner claims that the regulation is invalid and that 
income is not realized until the property is sold or the 
lease is forfeited or expires. 

“These Regulations under attack are grounded upon the view, 
expressed if not held, in Miller v. Gearin, 258 Fed. 225, and 
Cryan v. Wardell, 263 Fed. 248. 

“These Regulations have in effect, been sustained. Shelby D. 
Scott, 9 BTA 1219; Joseph L. B. Alexander, 13 BTA 1169; 
Cataract Ice Company, 23 BTA 654; IV. H. Martin, 24 BTA 
813. Cf. Louise C. Slack et al., Exrs., 35 BTA 271. 


1See also Henry I. Brown, 4 BTA 1129; Shelby D. Scott, 9 BTA 
1219; Miller v. Gearin, 258 Fed. 225; Cryan v. Wardell, 263 Fed. 248. 
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“Tt is true the Circuit Court of Appeals for the Second Cir- 
cuit in Hewitt Realty Company v. Commissioner, 76 Fed. (2d) 
880 (1935), is contra. That opinion has had the respectful con- 
sideration of this Board. It offers what may seem to be a 
persuasively practical answer to a difficult problem. How- 
ever, no other similar authority has come to our attention. 
And, the Court, even in its decision of that case, was not 
unanimous. See dissenting opinion of Chase, Judge. 

“Therefore we adhere to our position and sustain the 
validity of the contested regulations.” 


A DISSENTING opinion was also entered as 
follows: 


“It seems to me that the decision of the Second Circuit in the 
Hewitt Realty case, 76 Fed. (2d) 880, gives a sound solution to 
the question here involved. The substance of the holding 
in that case is that the erection of a building by a lessee 
does not result in realization of income to the lessor; the 
realization of income, if any, occurs when lessor sells. This 
view as stated by Judge Learned Hand, author of the ma- 
jority opinion, ‘answers every fiscal necessity far more 
directly and simply than any other formula.’ 

“The lease in the instant case was for a period of over 
thirty years. Under the view expressed in the Commis- 
sioner’s Regulations and approved in the majority opinion, 
it is necessary to look into the future to the time when the 
lease terminates and determine the value of the building 
after taking into account the ravages of time. In many 
cases of long-term leases the original term extends beyond 
the useful life of the improvements. Some of them involve 
definite provisions for renewal. There are always the pos- 
sibilities of termination prior to the expiration of the agreed 
term, and accelerated depreciation and obsolescense result- 
ing from causes unforeseeable when the lease is executed. 
These are factors that complicate any attempted application 
of the Commissioner’s Regulations. But what is more 
serious, they show the impossibility of determining with 
any fair certainty the amount to be treated under the Regu- 
lations as realized income. A promise to turn over a build- 
ing many years hence, and subject to the many contingencies 
necessarily involved in any transaction extending over a 
period of years, does not seem to be in any proper sense 
the present equivalent of cash. Cf. Burnet v. Logan, 283 
U. S. 404. The difficulty of determining as a matter of fact 
the value of improvements is recognized in both opinions 
filed in the Hewitt case. The majority opinion obviates the 
difficulty and offers a sound solution. It treats as income 
the full amount eventually realized when it is actually rea- 
lized. Anything short of this does not meet the test of 
realized income with which the taxing act is concerned. 
For these reasons, I think we should adopt the principle of 
the Hewitt case and decline to follow the earlier cases that 
hold otherwise.” 


Four members dissented, in the majority opinion 
and three agreed with the above opinion by Arundell. 


Conclusion 


In conclusion the writer can only state that the 
decision in any case involving improvements to 
leased property, with respect to income to the lessor 
may be for or against you. Much will depend an 
the terms of the lease agreement and a great deal 
on the preparation of your case. 

In the opinion of this writer, income should not 
be taxed until actually realized, that is the property 
converted into cash or its equivalent in rights that 
may be converted into cash. Therefore, it is the 
duty of every tax practitioner to protect the rights 
of his client, in the light of the client’s reasoning 
until such time as this question is definitely settled 
by the Supreme Court.? 





2 Addenda:—Since the above article was written, the case of 
M. E. Blatt Company v. U. 8., has been concluded by the Supreme 
Court. The decision is reported as United States Supreme Court 
No. 98, December 5, 1938. This case will have far reaching results 


and it is suggested that the decision be read in connection with all 
of the record. 
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in the British Income Tax 


OR the fiscal year 
P ences March 31, 1938, 

Great Britain had a 
surplus of almost 29 mil- 
lion pounds ($145 million ). 
Ilowever, due principally 
to increasing costs inci- 
dental to the rearmament 
program, a deficit of 30 
million pounds ($150 mil- 
lion) was indicated for the 
year 1938-1939, based upon 
the taxation schedule for 
the preceding year. In or- 
der to balance the budget 
for the year 1938-1939 the 
following changes have 
been made: 

1. The income tax rate 
has been increased from 
five shillings in the pound 
to five shillings and six- 
pence in the pound, or from 
25 per cent to 27% per cent. 
This is the highest rate 
ever to be imposed except 
for the period 1918-1922, 
when the rate was six shill- 
ings in the pound, or 30 
per cent. 

2. The duty on tea has 
heen increased by two pence 
(4 cents) per pound. This 
will be paid by the con- 
sumer when present stocks 
are exhausted. 

3. The duty on petrol and 
and heavy oils for road ve- 
hicles has been increased 
by one penny (2 cents) to 


9 pence (18 cents) per gallon. 


It is interesting to note 


lected for the raising of this additional 30 million 
pounds ($150 million) of revenue, the Chancellor of 
the Exchequer did not resort to the procedure of 
bringing capital gains (which are exempt from taxa- 
tion in Great Britain) within the scope of the income 


tax. 


The first £135 ($675) of taxable income (gross in- 
come less allowances) is subject to tax at what is 


called the “reduced rate”. 


rate” is one-third of the “standard” rate; however, 





* Accountant, Los Angeles, Cal. 


By H. ARNOLD STRANGMAN* 


“It is interesting to note,” says the author, 
“that in the methods selected for raising addi- 
tional revenue, Great Britain did not resort to 
the procedure of bringing capital gains with- 
in the scope of the income tax.” 





The best grade of 
petrol now costs 1/714d. (39 cents) per gallon. 


that in the methods se- 


come tax rate. 


for the year 1938-1939, al- 
though the “standard” rate 
has been increased from 
five shillings in the pound 
to five shillings and six- 
pence in the pound, the 
“reduced rate” is allowed 
to remain at 1/8d. in the 
pound instead of being in- 
creased to 1/10d. in the 
pound (one-third of the 
new standard rate). Asa 
result of this concession, 
the increase in the income 
tax rate will not affect 
some two million taxpayers 
whose “taxable income” 
does not exceed £135 
($675) — single persons 
whose income is all earned 
up to £290 and married 
persons whose income is 
all earned up to £390, as 
shown in the computation 
on page 14. 


Concession to Business 


Corporations and busi- 
ness firms pay income tax 
at the same rate as indi- 
vidual taxpayers. How- 
ever, they are not entitled 
to any of the allowances 
which individual taxpayers 
may claim, such as earned 
income, reduced rate, etc. 
Realizing that corporations 
and business firms consti- 
tute the lifeblood of the 


country insofar as employment and revenue from 
taxation are concerned, a special concession has been 
made to this type of taxpayer in order not to work 
hardship upon him as a result of the increased: in- 
This concession takes the form of 
an increased “additional” wear and tear allowance 
from 10 per cent to 20 per cent. 
income tax rate was increased from four shillings 


In 1931, when the 


and sixpence in the pound to five shillings in the 


Normally, the “reduced 


pound, a special provision was made increasing the 
wear and tear allowance by 10 per cent. 
“additional” wear and tear allowance that has now 
been increased to 20 per cent. 


It is this 


Before proceeding 


with an explanation as to how the wear and tear 
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Single Married 
person person 
Income (all earned) £290 £390 
Allowances: 
Personal exemption £100 £180 
Earned income— 
20 per cent of earned 
income ae ie 58 158 78 258 
Taxable income £132 £132 


Estimated Revenue and Expenditures 
for the Year 1938-1939 


Revenue from the following sources is anticipated 
for the year 1938-1939: 


Inland Revenue 


Income tax .. £341,250,000 
Surtax 62,000,000 
Estate duties 88,000,000 
Stamps ..... <aareis 24,000,000 
National defence contribution 20,000,000 
Miscellaneous 


£1,250,000 £536,500,000 


Customs and Excise 
Customs (chiefly tobacco, oil and 


tea) £227,950,000 
Excise (chiefly beer and spirits). 116,150,000 344,100,000 
Motor vehicle duties 36,000,000 
Other revenue 28,150,000 
Total revenue £944,750,000 





Estimated expenditures for the vear 1938-1939 are 
as follows: 


Defence 


Navy, army and air force £234,159,000 
Pensions 19,089,000 £253,248,000 
Civil 
Education, health, labour, insurance, trade, 
industry and transport, war pensions, 


civil pensions, exchequer contributions to 





local revenues, etc. 434,766,000 
Interest and management of national debt, ete. 242,100,000 
Tax collection 14,284,000 

Total expenditures £944 398,000 
Estimated surplus £352,000 








allowance functions, the following remarks from the 
budget speech of Sir John Simon (Chancellor of the 
Exchequer) are quoted: 


“In assessing the profits or gains of trade, there is a 
deduction commonly called the wear and tear allowance, 
which is intended to represent the diminished value by 
reason of wear and tear ‘during the year’ of any machinery 
or plant used for the purposes of the trade. I propose to 
make the additional allowance 20 per cent instead of 10 
per cent. The effect will be to increase the figure which 
may be deducted before arriving at taxable profits and, 
therefore, to reduce the total upon which the tax is charged. 
This increase is roughly equivalent to the incidence of 
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the additional 6d. on the reserves of companies engaged 
in industries employing plant and machinery. ‘This, there- 
fore, will cover the very important basic trades which give 
a great deal of employment, and the concession aims at 
avoiding impeding their development.” 


The thought comes to mind that the final paragraph 
of the above quotation from Sir John Simon’s speech 
might, with advantage, be brought to the notice of 
the federal taxing authorities in the United States. 


The Wear and Tear Allowance 


To return to the wear and tear allowance—this 
must be computed on the written-down or “diminish 
ing value” of the asset. No rates are set forth in 
the income tax acts. The rate at which the allowance 
is to be calculated depends upon the type and use 
of the machinery, plant, etc., and is left to the 
discretion of the local income tax commissioners. 
Certain basic rates, however, have been established 
by agreement between the Board of Inland Revenue 
and the various trade associations—for example: 


Machinery Se i DO et ate tA aa DO 5% 
Electric dynamos and motors. . TVA 
Diesel engines, refrigeration machinery, etc... . 10% 


Motor cars, lorries, tractors, vans, busses, etc. 20% 


The following example is presented in order to show 
how the wear and tear allowance and the written 
down or diminishing value are computed : 


Example: Machinery purchased in 1936 for £1000, on 
which the rate of wear and tear allowance is 10 per cent. 


Written- 
Deduction Down or 
for Wear Diminish- 
and Tear ing 
Year Allowance Value 
1936 Cost of machinery £1000 
1936-1937 Wear and tear allow 
ance at 10% on £1000 £100 100 
Additional 10% 10 £110 £900 
1937-1938 Wear and tear allow- 
ance at 10% on £900 £90 90 
Additional 10% ..... 9 ~=£9 ‘£810 
1938-1939 Wear and tear allow- 
ance at 10% on £810 £81 81 
Additional 20% lo £07 «£729 
1939-1940 Wear and tear allow- ine 
ance at 10% on £729 £73 73 
Additional 20% ..... 15 £88 £656 


It will be noted that only the normal or basic wear 
and tear allowance is used for the purpose of reduc- 
ing the written-down or diminishing value from year 
to year. 





The wear and tear allowance, plus the additional 
20 per cent, may be claimed, not only by large con- 
cerns, but also by small traders who utilize ma- 
chinery, plant, etc. The allowance may also be 
claimed by commercial travellers, doctors, and other 
persons who use a motor car for the purpose of 
their business or profession. 
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Relation of Executors and Administrators 


HE 


relations of executors and administrators 
(whom I shall call “representatives” for conven- 
ience) to estate and inheritance taxes are num- 


erous. I shall not undertake to cover the entire field, 
but shall confine myself to some of the more im- 
portant points of contact. 

It is well to have in mind the distinction between 
the tax we call inheritance and the one we call 
estate. The federal tax with which representatives 
have to do is an estate tax. The death taxes im- 
posed by most of the states are inheritance taxes; 
about six of them have estate taxes; some have both; 
and in some cases the courts seem to consider that 
an inheritance tax partakes of the characteristics of 
an estate tax as well. 

The commonly recognized difference between the 
two is that an estate tax is a tax on the transfer of 
property from the decedent and is imposed upon his 
estate as such, whereas an inheritance tax is a tax 
on succession to property by the heirs or benefi- 
ciaries and is imposed upon them rather than upon 
the estate, although generally the representative is 
required to pay it in the first instance. 

It is uniformly held that both classes are excises 
upon the transfer of or the succession to the prop- 
erty and are not imposed upon the property itself. 
This is the principle laid down in the case of Knowl- 
ton v. Moore, (1900) 178 U. S. 41, in which the court 
upheld the federal tax levied by the War Revenue Act 
of 1898. 
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To State and Federal 
Inheritance Taxes 


By 


G. AARON YOUNGQUIST** 


That was by no means the earliest death duty 
statute enacted by Congress. The first was a legacy 
tax law passed in 1797. Others came during the 
Civil War period. These were in turn preceded by 
death duties under the Roman law and the ancient 
laws of the European continent. So the representa- 
tives of recent times may be consoled by the knowl- 
edge that their predecessors in centuries past have 
also been troubled with tax problems. 


Difference between Transfer 
and Succession Taxes 


The ditference between a transfer tax such as the 
federal, and an inheritance tax such as is imposed 
by most of the states, is strikingly illustrated by the 
contrast between the state decisions and the federal 
decisions on whether a transfer in trust with pos- 
session and enjoyment in the beneficiary deferred 
until the death of the settlor is subject to tax on 
the death of the latter. 

The Supreme Court of the United States said, in 
May v. Heiner, (1930) 281 U. S. 238, that the trans- 
fer by the settlor occurred when the trust was cre- 
ated, and hence there was no transmission upon his 
death. The Congress stopped that gap by its joint 
resolution of March 3, 1931, amending Section 302 
(c) of the Revenue Act of 1926. 

On the other hand the state courts have held, with 
respect to inheritance tax statutes, that since the 
beneficiary does not come into possession and en- 
joyment until the death of the settlor he succeeds 
to the property only at that time, and hence an in- 
heritance tax is one on the succession which may be 
imposed on the beneficiary when the succession 
occurs." 


The Problem of Multiple 
Inheritance Taxation 


Leaving for the moment the distinction between 
transfer taxes and succession taxes, let us consider 
the problem of multiple inheritance taxation. The 
transmission of real estate presents no problem. 





* Based on an address delivered before the Probate Law Division 
of the Section of Real Property, Probate and Trust Law of the 
American Bar Association at Cleveland, Ohio. 

** Attorney at Law, Minneapolis, Minn.. Formerly Attorney 
General of Minnesota and Assistant Attorney General of the 
United States. 

1 See: Re Rising, (1933) 186 Minn. 56; Worcester Bank v. Comm., 
(1931) 275 Mass. 216; Sherman v. Tax Comm., (1932) 125 Ohio St. 
367; Re Ellis, (1932) 169 Wash. 581; Re Kutsche, (1934) 263 Mich. 
659; Re Waite, (1932) 208 Wis. 307. 
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And it is fairly well settled that the transfer of 
tangible personal property is taxable where the 
property is found, (Frick v. Pennsylvania, (1925) 268 
U. S. 473), although the question whether its situs 
is sufficiently permanent in the particular state is 
still open for consideration (see City Bank Farmers’ 
Trust Co. v. Schnader, (1934) 293 U. S. 112). Until 
the cases of Farme “" Loan and Trust Co. v. Minne- 
—" (1930) 280 U. S. 204, and First National Bank 

Maine, (1932) 284 U. S. 312, the transmission of 
teenies ofa decedent, such as debts, was deemed 
taxable at the domicile of the debtor as well as at 
the domicile of the creditor, and the transfer of cor- 
porate stocks in the state of creation of the cor- 
poration as well as in the state of the domicile of 
the owner. Representatives may now assume with 
reasonable assurance that intangibles are taxable 
only by the state of the decedent’s domicile unless, 
as suggested in First National Bank v. Maine, they 
have acquired a business situs elsewhere. The ex- 
istence of a business situs apart from the domicile 
of the owner is determined by the facts in the par- 
ticular case. Some light may be found in Wheeling 
Steel Corporation v. Fox, (1936) 298 U. S. 193, in 
which the court held that book accounts and other 
intangibles had acquired a situs for purposes of prop- 
erty taxation in a state apart from the domicile of 
the corporation which owned them. 


Fixing Domicile of Decedent 


But there is an even more serious problem than 
determining the situs of property, and that is the 
highly perplexing task of fixing the domicile of the 
owner at the time of his death. One would suppose 
that a man can have but a single domicile, but the 
decisions of the courts of Pennsylvania and New 
Jersey in the famous Dorrance inheritance tax cases 
judicially establish the fact that when he died Dr. 
Dorrance was domiciled in both states. As a con- 
sequence his representatives were obliged to pay an 
inheritance tax of more than fourteen million dollars 
to Pennsylvania and another of more than twelve 
million dollars to New Jersey on account of the 
transmission of the same property. A petition for 
a writ of certiorari to review the decision of the 
Pennsylvania court (Dorrance’s Estate, 309 Pa. 151) 
was denied by the Supreme Court of the United 
States (287 U. S. 660, 288 U. S. 617) on the ground 
that the federal question had not been presented to 
or passed on by the state court. Later the repre- 
sentatives sought to enjoin the New Jersey taxing 
authorities from collecting a second inheritance tax, 
but the Supreme Court concluded that the matter 
was then pending in the courts of New Jersey and 
denied relief on the ground that Section 265 of the 
Judicial Code prohibits the granting of an injunction 
to stay proceedings in any court of a state. (Hill v. 
Martin, (1935) 296 U. S. 404). 


The Hunt Case 


At about that time a similar situation arose in 
Massachusetts. California and Massachusetts each 
claimed that a decedent was domiciled within its 
boundaries at the time of his death. The representa- 
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tive invoked the Federal Interpleader Act (Judicial 
Code, Sec. 24 (26)) in a proceeding against the tax- 
ing authorities of both states for the purpose of 
having determined in which state the decedent was 
domiciled when he died. When the case came to 
the Supreme Court of the United States (Worcester 
County Trust Co. v. Riley, (Dec. 6, 1937) 82 L. ed. 
192), it held that the proceeding was a suit against 
a state by a citizen of another state, and therefore 
prohibited by the Eleventh Amendment to the Con- 
stitution. 


But in its opinion the court used this disturbing 
language: 

“Petitioner’s real concern is that the judgment of the 
California court, if it should decide that decedent was 
domiciled there, may be erroneous or may conflict with 
that of the Massachusetts courts. But conflicting decisions 
upon the same issue of fact do not necessarily connote 
erroneous judicial action. Differences in proof and the 
latitude necessarily allowed to the trier of fact in each case 
to weigh and draw inferences from evidence and to pass 
upon the credibility of witnesses, might lead an appellate 
court to conclude that in none is the judgment erroneous. 
In any case the Constitution of the United States does 
not guarantee that the decision of state courts shall be 
free from error, * * * or require that pronouncements shall 
be consistent. * * * Neither the Fourteenth Amendment 
nor the full faith and credit clause requires uniformity in 
the decisions of the courts of different states as to the 
place of domicile, where the exertion of state power is 
dependent upon domicile within its boundaries.” 


The representative would be relieved of consider- 
able responsibility if one of two contending states 
should submit itself to the jurisdiction of the courts 
of the other, as did Connecticut in the case of Estate 
of Trowbridge, (1935) 266 N. Y. 283, or if one should 
bring an original action against the others in the 
Supreme Court of the United States, as was done 
by Texas in connection with inheritance taxes on 
the estate of the late Colonel Green. But there is 
little comfort in that prospect since the natural in- 
clination of taxing authorities will be to have a 
question of that sort determined by the courts of 
their own state. 


Representative’s Liability 


Another point I wish to touch upon is the liability 
of the representative for the payment of estate and 
inheritance taxes. In practically all jurisdictions the 
representative is liable for the payment of the tax 
to the extent of decedent’s property within the state 
of his appointment or which comes into his hands. 
For instance, the Revenue Act of 1926, Section 305 
(a) requires that the federal estate tax “shall be 
paid by the executor to the collector.” A common 
provision in inheritnce tax laws is that the repre- 
sentative shall deduct from the share of each bene- 
ficiary the amount of inheritance tax payable by the 
beneficiary and turn it over to the state authorities. 

These are the primary liabilities, and they are the 
ultimate liabilities as well in the case of intestate 
estates and estates where the testator has failed to 
give directions to the contrary. For instance, in the 
case of Young Men’s Christian Association v. Davis, 
(1924) 264 U. S. 47, the will gave the residue to 
charitable and educational institutions, transfers to 


(Continued on page 54) 
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The Fair Market Value of 
Blocks of Stock 


The blockage rule applied to valuations 
for gift and estate tax purposes 


By HARVEY W. PETERS* 


HE valuation of large blocks of stocks and the 
[extent to which such valuation should be in- 
* fluenced by sales on securities exchanges of a few 
shares of the stock in question is causing no end of 
controversy between representatives of estates and 
grantors and the Bureau of Internal Revenue. Putting 
the question in simple form: Is a transaction in 100 
shares of U. S. Steel common at $50 per share on 
the New York Stock Exchange a certification as to 
the value of 100,000 shares of that stock, or, for 
that matter, does it set a value for every single one 
of the 8,700,000 shares of Steel common outstanding? 
The Gift and Estate Tax Regulations answer the 
question in the affirmative and the Government has 
tried to establish the proposition in several cases 
but has found the going a bit difficult. 

Admittedly, each share of stock of a certain cor- 
poration has an identical equity in the fortunes of 
the enterprise and the intrinsic value of all shares 
is the same. It may also be stated that anyone 
interested in disposing of a limited number of shares 
at a specific time, or one especially concerned about 
liquidity would attach real significance to the quo- 
tations resulting from small transactions. In the 
same manner a quotation as to a 100 share trans- 
action is important to those who contract to be gov- 
erned by it as in the case of speculators with margin 
accounts and investors with collateral loans. How- 
ever, to insist that quotations resulting from sales 
of a few shares set the value of a block of stock 
where the block represents more shares than are 
traded on the exchange in the space of a week, month, 
or even a year, is to close one’s eyes to reality. The 
quotation at which 100 shares of any stock are traded 
in represents the price of the particular 100 shares 
at a given moment and nothing more; the same is 
true as to the trades of a day, a week, and consider- 
ably longer periods of time except that as the period 
considered expands, the quotations assume greater 
significance as representations of the value of all out- 
standing shares. 





* Attorney at Law, Milwaukee, Wis. 
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Gift and Estate Tax Regulations 


The Regulations relating to the valuation of secu- 
rities in estates or in gift transfers are similar. The 
original Regulations as to the valuation of property 
that was the subject matter of a gift was a simple 
definition of fair market value. Article 19, Regula- 
tions 79, Revenue Act of 1932 provided: 


“Art. 19. Valuation of property—(1) General. The 
statute provides that if the gift is made in property, the 
value thereof at the date of the gift shall be considered 
the amount of the gift. The value of property is the price 
at which such property would change hands between a 
willing buyer and a willing seller neither being under any 
compulsion to buy or to sell. Where the property is sold 
within a reasonable period after the date of the gift, and 
it is shown that the selling price reflects the fair market 
value thereof as of the date of the gift, the selling price 
will be accepted as the amount of the gifts. All relevant 
facts and elements of value should be considered in every case.” 


With respect to valuation of stocks and bonds a 
particular administrative rule was set forth in the 
Regulations in the following language: 


“(3) Stocks and bonds. The value of stocks and bonds 
listed upon a stock exchange should be determined by 
taking the mean between the highest and lowest quoted 
selling prices upon the date of the gift, except where such 
—s prices do not reflect the fair market value of the 
33 ae 

Where there is no active market for a particular security 
(whether listed or unlisted) or where the number of units 
thereof sold from time to time are greatly disproportionate 
to the number constituting the gift, the donee within a 
reasonable time subsequent to the gift makes a bona fide 
sale of all or a portion thereof, the price realized per unit 
will be accepted in determining the value of the gift where 
it appears that effort was made to secure the widest mar- 
ket possible, and the sale was not limited to a small num- 
ber of the units compared with the number received, or 
made merely for the purpose of fixing value.” 


The Regulations set up the rule that the mean 
between the highest and lowest selling prices upon 
the date of the gift should constitute the value ex- 
cept where such selling prices do not reflect the fair 
market value of the gift. Due consideration was 
thereby given that the recommended formula of the 
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mean between the highest and lowest selling price 
might have to give way to other methods of valua- 
tion. In providing that the donee in subsequent 
bona fide sales might determine the value of the gift 
the Regulations limited such provision to instances 
where the sale was not limited to a small number of 
the units compared with the number received thereby 
clearly admitting that the price obtained by sale of 
a few units was no determinant as to the value of a 
large number of units. The original Regulations as to 
property in general and stocks and bonds in particu- 
lar represented a simple definition of fair market 
value plus suggested formulae to be used only in 
instances where they reflected fair market value. 
Such provisions were not new and untried; the 
Estate Tax Regulations (Article 13, Regulations 70) 
were almost identical and appeared as early as 1922. 

The Estate Tax Regulations were changed in the 
latter part of 1934 and some time thereafter the 
Gift Tax Regulations were likewise amended. The 
new Regulations in brief added the following to 
Article 19 (1) dealing with the general valuation 
of property: 

“The value of a particular kind of property is not to be 
determined by a forced sale price or by an estimate of 
what a large block or aggregate would fetch if placed 
upon the market at one and the same time. Such value 
is to be determined by ascertaining as a basis the fair 
market value at the time of the gift of each unit of the 


property. For example, in the case of shares of stocks 
or bonds, such unit of property is a share or a bond.” 


and with respect to stocks and bonds the new Ar- 
ticle 19 (3) added the following pertinent language: 


“The value at the date of the gift in the case of stocks 
and bonds, within the meaning of the statute, is the fair 
market value per share or bond on such date 

“If the value of a security cannot be determined by 
sales, or from bid and asked prices, as prescribed in the 
preceding provisions of this subdivision, then, in the case 
of corporate or other bonds, the value is to be arrived at 
by giving consideration to the soundness of the security, 
the interest yield, the date of maturity, and other relevant 
factors, and, in the case of shares of stock, upon the basis 
of the company’s net worth, earning power, dividend- 
paying capacity, and all other relevant factors having a 
bearing upon the value of the stock. Complete financial 
and other data upon which the donor bases his valuation 
should be submitted with the return. 

“In exceptional cases in which it is established by clear 
and convincing evidence that the value per bond or share 
of any security determined upon the basis of selling or 
bid and asked prices as herein provided does not reflect 
the fair market value thereof, other relevant facts and 
elements of value will be considered in determining the 
fair market value. The size of the gift of any security 


is not a relevant factor and will not be considered in such 
determination.” 


The portion added to Regulations 79 as quoted 
provides in brief (1) that the value of a block of 
shares is the market value of 1 share times the 
number in the block, (2) the number of shares is not 
relevant in considering value, (3) if the market value 
of one share does not reflect the fair market value 
of such share, other factors and elements of value 
will be considered. The amendments were directed 
at eliminating from consideration the size of a block 
of shares in determining value. A broadside was 
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leveled at any so-called “Blockage Rule,” i. e., that 
the size of a block lessens its value because the 
dumping of the block upon the market automatically 
drives the price down. The Regulations swept aside 
the practical method of valuing a block of securities 
in its entirety. The only way in which one could 
now escape the formula of the mean between the 
high and low selling price was by proving that the 
market value of a single share did not represent the 
fair market value of such share—a most difficult task 
calling for a champion who would dispute the so- 
called “bloodless verdict of the market place.” 


The “Blockage Rule” 


Before reviewing the decisions relative to the sub- 
ject at issue it is advisable to pry into this “Blockage 
Rule.” The Government in litigation as well as in 
the Regulations has fought against this rule and has 
pointed to the evil of giving large (and wealthy) 
holders of securities a discount as against individuals 
holding but a few shares. The truth is that the Goy- 
ernment has been shadow-boxing with a bogey man 
because the “Blockage Rule” was never given life. 

To illustrate the “Blockage Rule” let us say Smith 
dies in possession of a painting by an Old Master 
on which a value of $100,000 is placed; his neighbor 
Jones also dies but has ten paintings by the same 
Master. If the court should decide that the paint- 
ings belonging to the late Jones were worth only 
$90,000 each because offered as a group they would 
momentarily glut the market and weaken the price 
structure, it would be employing the “Blockage 
Rule.” On the other hand, assume Jones dies pos- 
sessing 1,000,000 tons of cane sugar, would the court 
value the lot by ascertaining the price of sugar per 
pound at the corner grocer? No, the court would 
pass by the grocer, the wholesaler and other sugar 
dealers to reach the point at which 1,000,000 tons 
are customarily dealt in and would heed the evidence 
of people accustomed to dealing in such a lot of 
sugar to find its value. In so doing the court has not 
employed the “Blockage Rule” out has merely allo- 
cated the lot of sugar into the proper valuation group 
and has distinguished between a pound of sugar on 
a grocer’s shelf and a pound that constitutes part of 
many tons in a sugar warehouse. 


In the same manner the Board of Tax Appeals 
and the courts have ignored the quotation of a few 
shares and have heeded the evidence of investment 
brokers and bankers accustomed to dealing in large 
blocks of stocks where the value of a large block of 
stock was to be found. The Board and the courts 
were not employing a “Blockage Rule” and they em- 
phatically so stated. The Government apparently 
does not appreciate the distinction. . 


Board of Tax Appeals and 
Federal Court Decisions 


The decisions of the Board of Tax Appeals and 
the Federal Courts as indicated are not in harmony 
with the change in the Regulations. The courts 
have proceeded on the theory that the valuation of 

(Continued on page 41) 
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Changes in the 


NEW YORK STATE TAX LAW-1938 


The principal 
revisions of the law par- 
ticularly from an account- 
ing angle are set forth 


By LEO MATTERSDORE> 


HE YEAR 1938 witnessed many important 
changes in the New York State tax law. A 
few of these mark departures in the theory of 

the tax setup in this state, notably those dealing with 
the taxation of capital gains for personal income 
tax purposes and the separate classification of invest- 
ment trusts for the levying of the franchise tax, with 
permission granted to such trusts to allocate income 
in and out of the state irrespective of the fact that 
they may not be doing business or have a place of 
business outside of the state. 
Personal Income Tax Law 

Let us first examine the changes brought about in 
the personal income tax law which, for the purpose 
of this discussion, will be deemed to include the un- 
incorporated business tax. As you no doubt are 
aware, the legislature has continued for another year 
the unincorporated business tax and the 1% emer- 
gency tax on net incomes. There has been some 
talk about making the unincorporated business tax 
a permanent feature of our taxing system, but I 
think it is a little too early to venture a prediction as 
to whether or not this will be done. 


Probably the most far-reaching amendment to the 
income tax law was brought about by Chapter 511 
of the Laws of 1938. This chapter segregates from 
net income all capital gains and capital losses and 
taxes the net capital gain, which term is defined as 
the excess of capital gains over capital losses, at 
one-half the rates to which ordinary net income is 
subject. Net capital losses may not be carried for- 
ward nor may they be applied against ordinary in- 
come. A taxpayer computes his tax on net capital 
gains by starting in the lowest brackets irrespective 
of what brackets his ordinary net income falls into. 
There is a provision that the exemptions (including 
credit for dependents) must first be applied against 
ordinary net income and if the ordinary net income 
is less than the exemptions, the excess of the exemp- 
tions may then be applied to net capital gains. 





* Chairman, Committee on State Taxaties. New York State 
Society of Certified Public Accountants, and Chairman, Committee 
on Allocation of Income, National Tax Association. 
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The law defines the 
words “capital gain” to 
mean the gain or profit 
from the sale or exchange 
of capital assets, and “cap- 
ital loss” to mean a loss 
resulting from such sale 
or exchange. The words 
“capital assets” are de- 
fined to mean “property 
held by the taxpayer 
(whether or not connect- 
ed with his trade or busi- 
ness), but do not include 
stock in trade of the tax- 
payer or other property 
of a kind which would 
properly be included in 
the inventory of the tax- 
payer if on hand at the 
close of the taxable year, 
or property held by the 
taxpayer primarily for sale to customers in the ordi- 
nary course of his trade or business.” 

The words “sale or exchange” are defined to “in- 
clude in addition to their ordinary meaning, trans- 
actions involving (a) short sales of property, (b) the 
failure to exercise privileges or options to buy or sell 
property, (c) the retirement of stocks, bonds, de- 
bentures, notes, or certificates or other evidences of 
indebtedness issued by any corporation (including 
those issued by a government or a political subdivi- 
sion thereof) with interest coupons or in registered 
form, (d) shares of stock and rights to receive such 
shares, bonds, debentures, notes, or certificates or 
other evidences of indebtedness issued by any cor- 
poration (including those issued by a government 
or political subdivision thereof) with interest coupons 
or in registered form, which are determined to be 
worthless and charged off during the taxable year 
and (e) complete or partial liquidation of a corpora- 
tion whereby a stockholder receives liquidating 
dividends.” 

In this last definition you will notice what is 
patently an error and which, I have been informed, 
will be corrected at the next session of the legisla- 
ture. Worthless shares of stock, according to the 
definition, may be claimed as deductions in the years 
in which they are determined to be worthless and 
charged off. Heretofore, under both the federal and 
state statutes, this has been the test of worthlessness 
of bad debts only. Stock could only be claimed as 
worthless in the year in which it actually became 
worthless. 


Returns and Tax Payment 


Provision has been made, in the case of partner- 
ships, for including in the return of each partner his 
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distributive share of the net capital gain. The law 
as it now stands would not permit any net capital 
loss of a partnership to be distributed among the 
partners, but on this point, too, I am informed, a 
change will be made so that a partner may obtain 
in his individual return the benefit of his distributive 
share of the net capital losses to be applied against 
whatever net capital gain he may have earned on his 
own account. The same oversight occurred with 
respect to common trust funds. 


The tax on both ordinary net income and net 
capital gains may be paid in installments in the 
same manner as the normal income tax was paid 
heretofore. With the elimination of capital gains 
and losses from ordinary income, there is no further 
need of the minimum normal tax of 2% and, hence, 
this has been repealed. The provisions dealing with 
net capital gains apply to all returns for any taxable 
year commencing on or after October 1, 1937. 


Another enactment of the legislature (Chapter 202 
of the Laws of 1938) provides that if more than 
twenty-five per cent of the gross income as reported 
in any income tax return is omitted from such a 
return, the amount of any tax due may be determined 
within five years after the return is filed. It is also 
provided that a return filed before the last day pre- 
scribed for its filing, or before the last day of any 
extension of time for its filing, shall be considered 
as filed on such last day. These two provisions now 
bring the New York law into close conformity with 
the federal statute. This chapter also provides that 
“where, before the expiration of the period pre- 
scribed therein for the determination of a tax, a tax- 
payer has consented in writing that such period be 
extended, the return may be revised and the amount 
of tax due determined at any time within such ex- 
tended period. ‘The period so extended may be 
further extended by subsequent consents in writing 
made before the expiration of the extended period.” 
This is the first provision in the New York law 
which permits the extension of the statute of limita- 
tions by written agreement between the State Tax 
Commission and the taxpayer, and will eliminate, to 
a very great extent, the commission’s practice here- 
tofore obtaining of mailing arbitrary assessments 
just before the statute of limitations expires. 


Unincorporated Business Tax 


With respect to the unincorporated business tax 
the term “gross income” has been redefined so that 
beginning with returns for any taxable year com- 
mencing on or after January 1, 1937, there is ex- 
cluded from the distributive share of such a business 
‘net income of another unincorporated business to 
the extent to which such share is a part of the net 
income of such other unincorporated business upon 
which a tax is required to be paid under the provi- 
sions of this article” (namely, Article 16-A—that 
dealing with taxation of unincorporated businesses). 
This enactment eliminates the payment of two or 
more unincorporated business taxes on the same in- 
come. In the past, if a partnership was a member 
of a joint venture and the joint venture was engaged 
in business, the joint venture would be taxed on its 
income and the partnership would also be taxed on 
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its share of the profits of the joint venture. How- 
ever, the individual partners are still subject to in- 
come tax on their distributive share of the partnership 
income, even though the partnership may have had 


to pay an unincorporated business tax on the same 
income. 


HAPTER 284 of the Laws of 1938 permits the 

tax commission, for the purposes of the unincor- 
porated business tax, to allocate income in accordance 
with rules and regulations to be prescribed by it, if the 
statutory formula does not result in allocating a fair 
and equitable proportion of the net income to this 
state. This, I think, is a distinct step forward. It 
is of particular interest to me because, as chairman 
of the Committee on Allocation of Income of the 
National Tax Association, I am naturally interested 
in seeing more equitable formulae devised for allocat- 
ing income. Since an inflexible, fixed provision 
usually results in many inequities, an elastic provi- 
sion such as this cannot have any but good results. 
There may be some doubt whether the provision 
is constitutional in view of the dictum of the Court 
of Appeals in the cases of People ex rel. Ducas Co. v. 
State Tax Commission, 260 N. Y. 526; and Eitingon 
Schild Co., Inc. v. Lynch, 260 N. Y. 526, in which it 
was held that the tax commission under the fran- 
chise tax law can not use a formula for allocating 
income which is not prescribed by the statute. Time 
and the courts will give us the answer. 


The definition of unincorporated businesses was 
amended by providing that “It is not intended that 
an owner, lessee, or fiduciary shall be deemed en- 
gaged in an unincorporated business solely by reason 
of the holding, leasing or managing of real property.” 
This new provision applies to returns for any tax- 
able year beginning on or after January 1, 1936. 
Probably this provision was written into the law 
partly because it was too difficult to determine what 
holders, etc., of real estate were engaged in business 
or were merely forced to continue a type of invest- 
ment in another form. An example of this is where 
a man has invested in a mortgage and has been 
forced to foreclose on his security. There is much 
to be said in favor of the argument that he is no 
more engaged in a business after he takes possession 
of the property and collects the rents therefrom than 
he was before. 

With respect to the franchise tax, we find that the 
legislature continued the 6% tax under Article 9-A 
for another year—that beginning November 1, 1939. 
The 2% tax on utilities was also continued for an- 
other year. This tax, of course, is not strictly a 
corporation tax since it applies to individuals, part- 
nerships and others as well, but it is being ad- 
ministered by the Corporation Tax Bureau. 


Investment Trusts 


Investment trusts as they are defined in Chapter 
201 of the Laws of 1938, beginning with the tax year 
starting November 1, 1938, are taxed differently 
from other corporations under Article 9-A. An in- 
vestment trust is defined to mean “a corporation 
whose business consists principally of holding, in- 


(Continued on page 43) 
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Government about three months out of each year, but these 
figures seem to indicate that he spends his whole life at it— 


Does 20 x $50,000 = 


$67,100? 


By Irwin D. Herzfelder* 


on which you must keep running in order to 

remain in the same place. There is this great 
difference, however, that due to taxation, the faster 
you run the more ground you will lose. 

With all the taxes that human flesh is heir to, let 
us consider just two—income taxes and estate taxes. 
These are just two of the great millstones between 
which our life’s efforts are ground down. Everyone 
is aware of them, but few, if any, have stopped to 
consider their joint effect. So let’s investigate. 

John Smith of New York has managed, through 
years of effort, to build up a business which is worth 
$50,000, and he is earning $10,000 a year. He plans 
to save and invest 10% of his income each year. 

However, before he can set aside his planned sav- 
ings, he must pay income taxes to Uncle Sam and to 
the State of New York. He therefore finds that, due 
to the graduated scale of tax rates, the tax on the 
top $1,000 of his income amounts to $141. He thus 
has left only $859 to save and invest. 

He decides to invest this $859 in a safe and con- 
servative investment and is satisfied to get a return 
of 3.50% on his money. This gives him $30.06 of 
additional income, but as it increases his income it 
also increases his taxes by $4.12. So we find that 


i ES life has been likened to a treadmill 
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Actual 

Amt. of 

Planned Savings 
Original Annual after 

Gross Gross Savings— Income 

Income Estate 10% of A Taxes 
(A) (B) (C) (D) 
1 $10,000 $50,000 $1,000 $859 
2 20,000 100,000 2,000 1,570 
3 30,000 100,000 3,000 2,100 
4 30,000 200,000 3,000 2,100 
5 40,000 500,000 4,000 2,600 
6 50,000 1,000,000 5,000 3,100 
7 100.000 2,000,000 10,000 3,400 
8 500,000 10,000,000 50,000 10,500 


The above does not attempt to show the net estate left to the heirs, 


It has been often said that the average man works for the 


his 3.50% investment nets him only 3.02%. 

However, he is not discouraged and continues this 
plan for twenty years, and we will assume that the 
tax situation remains unchanged during that period. 
(We are optimists, of course.) 

Twenty years later we find that he has accumu- 
lated in principal and compound interest the sum of 
$23,800. During these years, as a result of worrying 
about his taxes, he has developed high blood pres- 
sure, so, in order to avoid further aggravation, he dies. 

Twenty years before he had $50,000 and, being 
optimists, we will assume that he still has it, as well 
as the $23,800 he accumulated—a total of $73,800. 

Although not named in his will, Uncle Sam and 
New York State are among the chief beneficiaries, 
and they now cut themselves a piece of pie in the 
form of estate taxes. On his original capital of 
$50,000, they would have been content with only 
$500 to share between them, but now he is a rich 
man, so out of the $73,800 they take $2,042. Thus, 
the tax on $23,800 amounts to $1,542. 

Let us now take stock. Over the period of twenty 
years he earned $200,000 and wanted to save 10% 
or $20,000. Now after twenty years his widow re- 
ceives $22,258. Well, after all, let’s not weep for 
him. At least he managed to leave a profit, small 
though it be. Let’s see what happens in other cases. 


Net 
3.50% Accumu- 
Compound Total lation Left Total 
Interest Amount for Heirs Planned 
after of Accumu- after Accumu- % of 
Taxes is lations Deducting lations “— 
Equal after Estate Principal Passing 
to 20 Years Taxes Only to Heirs 
(E) (F) (G) (H) (J) 
3.02% $23,800 $22,260 $20,000 111.3% 
2.75% 42,300 36,400 40,000 91.6% 
2.45% 54,700 46,800 60,000 78.1% 
2.45% 54,700 43,800 60.000 73.0% 
2.28% 66,600 50,600 80,000 63.2% 
2.17% 78,300 53.300 100,000 53.3% 
1.19% 77,400 47,800 200.000 23.9% 
74% 228,000 67,100 1,000,000 6.7% 


but refers only to the accumulation over and above the 


original estate. 
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In the preceding chart we have taken 10% of the 
gross income, deducted the income taxes at the top 
rate, compounded the net amount for twenty years 
at 3.50% compound interest less tax, and then, as- 
suming that death occurs in the twentieth year, we 
have deducted the estate taxes. The results are on 
the preceding page. 

Interesting, isn’t it? Except for our friend, John 
Smith, none of the others were able to leave their 
families the amount they had planned to save. Even 
the man with a half million dollar income left net 
accumulations equal to but little more than one 
year’s planned savings. In fact, all of his efforts pro- 
duced but little more result than the man tn the 
fifty thousand dollar income class. Compare num- 
bers 3 and 4. Both have the same income, both save 
the same amount, yet because number 4 has a larger 
estate than number 3, his family will receive a smaller 
part of his savings. So we see, as we stated in the 
beginning, that “the faster you run the more ground 
you will lose.” 

Of course, in our illustrations we have been opti- 
mists. We have assumed that there would be no 
investment losses (or gains), no expenses in keeping 
and managing the property, no expenses in settling 
and administering the estate, and NO OTHER 
TAXES, all of which must be taken into considera- 
tion and which would affect the final results. 

In his autobiography, Judge Thomas Mellon, 
father of the late Andrew Mellon, said: 


“According to my experience, it is more difficult to keep 
wealth when you have it, than to accumulate it. 
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“Fluctuations in value, panics, unjust laws, maladminis- 
tration of justice, frauds, accidents, and the constant grind- 
ing of taxation and other influences tend constantly to the 
disintegration of wealth.” 

If this was true in his day, how much more serious 
is the problem today, when, for example, the rates 
of estate taxes have been increased several thousand- 
fold. In 1926, on an estate of $1,000,000, the Fed- 
eral Government was satisfied to collect taxes 
amounting to $8,300. Today it demands $178,000 
and, as we have seen, due to heavy income taxes it 
is far more difficult to accumulate an estate. 


Of course, the chief problems of taxation can be 
solved only by a change in the whole structure of 
taxation, but indications seem to show that we can 
expect but little relief in that direction. It is im- 
portant, therefore, that men and women who are 
faced with these problems be made aware of the 
situation and learn the facts. 


Unfortunately, most of us are so busy trying to 
accumulate an estate that we do not take the time 
necessary to plan for its conservation, yet the proper 
planning of an estate is in itself not a difficult matter 
if competent advice is sought. 


Lawyers, tax accountants, trust departments of 
banks and trust companies, and life insurance under- 
writers who are familiar with these problems can 
frequently suggest a course of action which will mini- 
mize many of the hazards which Judge Mellon enu- 
merated. But they cannot be of any help unless 


their advice is sought and the time given to find the 
proper solution. 


Tax Bill of the Electric Power Industry 


Taxes paid by electric utility companies of the 
United States now take one dollar out of every six 
received from consumers. These facts are presented 
in a recent issue of Investor’s America. 


“During 1937 taxes increased about 45 million dol- 
lars, or by one-sixth, from 285 million dollars in 1936 
to 330 million dollars last year. In 1936 taxes 
amounted to 14.7 per cent of operating revenue and 
in 1937 rose to 16.1 per cent. 


“Much of this rise in taxes is accounted for by 
an increase of almost 40 per cent in federal levies. 
In 1935 federal taxes comprised one-third of all 
electric utility taxes, while in 1937 they amounted to 
45 per cent of the total, or 150 million dollars. 


“The average family using electricity pays $5.60 
a year, or nearly 50 cents a month, in taxes con- 
cealed in his electric bill. 


“While the average consumer has been paying no 
more to the companies for the use of additional cur- 
rent during the last six years, due to lower rates, 
taxes have increased from an average of $3.96 per 
family in 1932 to $5.60 a family at the present time. 


“Tf, instead of paying $5.60 to the tax gatherers 
in 1937, the average family had used that same 
money to buy more electricity, this would have op- 
erated the flatiron, vacuum cleaner and washing ma- 
chine, or run the radio for the entire year.” 
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Lewis Gluick, C.P.A., Shop-Talker 


Man Bites Dog 


From Albany, on November 23, the Associated 
l’ress reported the following: 

“New York State pleaded today with about 100 persons 
to get them to collect approximately $1,000. 


“State Comptroller Morris 5. Tremaine explained that 
the individuals paid excessive state income taxes in 1931 


and have persistently refused to cash their refund checks 


since, 

“Under the law payments may be stopped and the claims 
forfeited after six years, so the Comptroller asserted that 
he was making ‘a final effort’ to have the ‘legitimate own- 
ers’ cash their checks, which range from around $2 to 
more than $150.” ‘ 

“The controversy is one between the United States 
and the State of New York.” Thus begins the deci- 
sion of the U. S. District Court for Delaware decided 
November 10, 1938 in the case of Churchill v. Straus 
Corp. (384 CCH § 9574). The relation of the cor- 
poration appears as one reads further. But will 
someone please satisfy our curiosity by telling us 
how Churchill got into the title. Who is he? 

The American Institute of Accountants held its 
first meeting in its new home on the evening of 
November 28. W. L. Ashbaugh, a member, spoke 
briefly on Federal Taxation, and Charles A. Roberts, 
attorney (see the Gregory case, 351 CCH J 9043) 
gave a fine talk on Statutory Construction of Tax 
Laws. After that there were questions and discus- 
sion, centering chiefly on Section 112 (b) 7 of the 
1938 Act. 


We had almost violent nostalgia when we read the 
Griffen case (384 CCH § 9543). Tax rates starting 
at 114%, bachelor exemption of $1,500., etc., made 
us homesick for the days of 1930. But darned if we 
could compute how the earned income credit in 
“fact No. 30” was computed. Even after consulting 
Art. 311 of Regulations 74, we could not come within 
$6.00 of it. We would have written to the attorneys 
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but their names were not mentioned. So maybe 
some reader who is cleverer at puzzles can enlighten 
us. The case was decided on November 1, 1938, in 
the U. S. District Court for Southern Indiana, 

The famous Michael Pupin, scientist and inventor 
of the Pupin electric coil, left $90,000. in life insur- 
ance, 38 BTA No. 156 (384 CCH J 7708). 

* Ok OK 


We think the capital stock tax is a nuisance in its 
present form. But as long as we have it we are 
glad to see that the Rich case was reversed by the 
Fifth Circuit on November 8. That corporation cer- 
tainly was doing business. (384 CCH J 9148). The 
speed of the reversal contrasts pleasantly with the 
time, over 3 years, required to reverse the Ashland 
Oil case in the Sixth Circuit on November 18. (384 
CCH 9580). We hope that Sack gets a speedy 
reversal in his case (CCH Dec. No. 10459-C). The 
Treasury gave him the old run-around as to year of 
worthlessness of securities, and the BTA memorandum 
decision upheld Internal Revenue. For a fine ex- 
ample of interference of governmental agencies, read 
the case of Gendron, CCA-6, Nov. 18. (384 CCH 
{ 9581). The Federal Trade Commission butted into 
a deal in 1927 and the result was tax complications 
taking eleven years to settle, with the Supreme Court 
still to go. Touchdown for the taxpayer, but can he 
make the point after. 

* 2 «6 

It is an old saying that crooks come in gangs, and 
good things, like bananas, come in bunches. As an 
illustration consider the Yale class of 1915. It has 
given the Treasury two undersecretaries, Acheson 
and Hanes; it produced a Pulitzer prize poet 
(McLeish) and now Charles “Doc” Merz becomes 
editor-in-chief of the New York Times. Congratula- 
tions to the Times!! 

a 

We had to do quite a bit of digging in the service 
right after Thanksgiving and ran into several curious 
things of the “Never knew till now” type. One was 
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in Schedule B of form 1120. Item 19(b) thereof 
allows four lines for “other non-taxable income”; 
19(a) « red non-taxable interest. A look at page 
7501 389 CCH showed 24 items of non-taxable 
income, but by no stretch of the imagination could 
we apply more than 2, other than the interest, which 
could apply to corporations. And one of them really 
is a reduction of expense (Item 8) rather than an 
income. 

There was a significant note struck at the Account- 
ants’ Lunch Club on the last day of November. The 
talk was concentrated entirely on foreign affairs. 
Obviously the financial and economic phases were 
stressed, but no mention was made of taxation, the 
S. E. C. and other topics usually brought up. Arthur 
Marvin even forgot to tell one of his inimitably funny 
stories. 


Movie Corrections 


A correspondent asked us for a CCH citation of 
the Menjou case noted in our July issue. No decision 
was given. The case was settled by stipulation. 
Another one caught us on the Hart case, (384 CCH 
{| 7040) mentioned in our June issue. We erred. The 
Hart involved had H for his initial whereas the 
famous silent movie star is S. 

* ¢ « 


The New York Times of November 20 printed a 
1% column analysis of the capital gain and loss 
provisions of the Revenue Act of 1938, from which 
we quote: 

“It should be noted, for example, that although the 
aggregate sales of stocks on the New York Stock Ex- 
change for the year, up to and including Nov. 18, were 
only 262,158,986, compared with 371,046,265 for the same 
period of 1937, the sales from May 28, 1938, the date of 
enactment of the 1938 act, to Nov. 18, inclusive, exceed 
those for the same period of 1937. Thus, although the sales 
for the year up to May 28, 1938, were only 92,176,328, com- 
pared with 212,453,534 for the same period of 1937, the 
stock market activity turned about after the adoption of 
the 1938 act and since that date the sales have slightly 
exceeded those of 1937. While the improvement may be 
creditable to a variety of influences, there seems to be no 
doubt that the new form of taxation in respect to capital 
gains and losses has contributed to the greater activity.” 

ee = 


The New York State Society of C. P. A.’s an- 
nounced in November that its membership had gone 
over the 3,000 mark. Over one-third of the member- 
ship attended the tax meeting on November 21. The 
papers that were read were published in the Society’s 
Bulletin for December. 


Elemental, My Dear Watson 


D. W. Springer, who edited the magazine in which 
this department formerly appeared, was several times 
taken to task by subscribers for printing articles on 
subjects which the dissenters thought were “too 
elementary.” His reply was that experienced men 
sometimes got so far from the elementals as to lose 
sight of them entirely; and that there were always 
new men who needed and liked the elementary articles. 

Homer Pace, who used to publish and edit the now 
defunct American Accountant, had the elimination of 
introductions as one of his major editorial tenets. 
“If you have something to say,” said he “don’t 
apologize for saying it.” Which is pretty good ad- 
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vice at that. Nevertheless we are explaining the 
rather elemental matter which follows. It grew out 
of a situation into which we were called by a pretty 
good accountant. Analysis showed most of the 
d‘fficulties to be in the books; getting the facts rather 
than interpreting them tax-wis’ If this Oldtimer 
needed it, others must. So her 

The regulations are perfecily clear on the subject 
of bookkeeping. The accounts must accurately re- 
flect the income. But the commissioner means tax- 
able income. Laying out the books in accordance 
with the return is a big help. Certain income and 
expense items are specifically mentioned in the statute 
and separate lines or schedules are provided for each 
of them. Common sense would dictate a separate 
account for each of them in the ledger. 

It is also highly desirable to include in the regular 
financial audit report rendered to the client a recon- 
ciliation of true income with taxable income. True, 
this is done in Schedule B; but this schedule, while 
much improved over that of a couple of years ago, 
is not readily comprehensible to the layman. The 
simple act of preparing this reconcilation can benefit 
the auditor immeasurably in keeping his client’s 
goodwill. 

Since the forms for 1938 are not out yet, references 
are to form 1120 for 1937. Item one of Schedule B 
should be noted carefully. It is “distributions out 
of earned surplus.” It is astonishing how that word 
is overlooked, although it appears plainly in the 
caption also. Distributions out of capital surplus, 
which may or may not be taxable to the recipient, 
must be separately reported, per black letter footnote. 


NE should be very careful with items 14 and 21, 
“Other charges and credits to surplus.” Very 
strict accounting principles, laid down and fostered by 
the I. C. C., have taught that corrections and adjust- 
ments of prior years must be carried to surplus. From 
a strict accounting standpoint, there is some room for 
argument. From a tax angle results may be disastrous. 
Fail to take a proper deduction in 1937. Discover 
it in 1938. Put it through surplus, and it is likely to 
be lost. No tax benefit is ever derived from it. 
Charge it to proper expense account in 1938, and it is 
all right. Obviously, if the amount is really large, 
an amended return is in order. But many small 
items can amount to a lot. 
The biggest difficulty in getting depreciation al- 
lowances is in the obsolescence factor. And the 
biggest difficulty in that factor is frequently the makers 
of machinery. When selling a machine, the salesman 
will talk glibly about its sturdy construction and 
probable long useful life. No written guarantee of 
the latter goes with it. Because in a year the same 
salesman will be around, trying to tell the customer 
that the first machine is obsolete and a new one 
should be bought. Obviously, such testimony, if 
vou tried to introduce it, would be laughed out of 
court. The only help is in competent, disinterested, 
engineers, with each case fought on its merits. 

It was always good practice to separate land and 
building values when setting up realty accounts. 
The 1938 Act, which treats depreciable assets as not 
subject to capital loss limitations, makes it impera- 
tive. Once the transaction is consummated, it is 
difficult to separate the values. The lawyer who fails 


14 cei Glide Aad 


















































neat 


id aS wat 


sailtae 


Repeat Carraas 


ale 


i 
i 
: 



















































39 


he 
ut 


he 
ler 
ler 


ECT 
Fe- 
Lx- 
ice 
nd 
ute 
ch 
ite 


lar 
yn- 
ue, 
ile 
x0, 
the 
fit 
it’s 


ces 
, 
rut 
ord 
the 
us, 
nt, 
Ite. 


21, 
ery 
ist- 
‘om 
for 
US. 
ver 
tO 
it. 
tis 
ge, 
all 


al- 
the 
[ers 
Nan 
und 
» of 
me 
ner 
one 


- of 
ted, 





eit are N Ss dae Liveabe hs 2 tot8ib 


ei 


a Mey wae 


January, 


1939 


to state the separate values in the contract of sale, is 
not doing his tax duty to his client. Values so set 
are prima facie correct. 

Salaries of officers were les. of a moot point during 

the years of punitive taxes on undistributed earnings 
than they had been formerly, especially since divi- 
eer and salaries are now taxed alike to the recipient. 
lsut now that undistributed earnings are subject to 
only 244%, the Treasury is bound to have a lot to 
say about the “reasonableness” of off cers’ compensa- 
tion. The case of Meyer Hecht (73 Court of Claims 
579) though dated January, 1932, is still a good case 
for the Treasury. 

Sut remember that the value of services varies 
with the person served. A man should rely more on 
his wife than on a stranger. If he pays her $200 
per month for comparison shopping, when the pre- 

vailing wage is $150 the difference is defensible. But 
if his other employees rarely or never see her at the 
office, a revenue agent’s disallowance may easily be- 
come a charge of “fraud. In close corporations the 
failure to write up the minute book in respect to 
officers’ salaries has often been a fatal error. That 
is strictly a lawyer’s job; and too many people, sav- 
ing a fee, ultimately pay a fee and a fine. 


NVENTORIES are a frequent source of trouble. 

Witness the Illinois Zinc Company’s difficulties with 
the S. E. C. (New York Herald-Tribune of November 
27, 1938). Obviously the Treasury will step in too. 
Yet tax-wise, inventories should cause no trouble. If 
accurately taken and valued for fiscal purposes, they 
are, with rare exceptions, accurate and defensible 
for tax purposes. The chief exceptions are in the 
non-ferrous metals, which did not get the full relief 
desired in the 1938 Act; and the cotton mills that 
use the base inventory method, still unrecognized 
at all. 

An almost incredible source of trouble to many 
taxpayers is the meaning of a dividend for income tax 
purpeses. Despite the effective difference in rates 
on interest and dividends, bookkeepers, with advice 
and consent of the boss, still keep a single account 
for “Income from Investments.” A separate account 
should be kept for: 

Dividends from domestic corporations ; 
Dividends from foreign corporations ; 
Interest fully taxable; 

Interest partly taxable ; 

Interest exempt. 

Another more excusable but no less annoying 
error is the many sources of dividends. Savings 
banks persist in calling their interest distributions, 
dividends. They are fully taxable interest. Divi- 
dends on any but fully paid-up life insurance policies 
20 to reduce the cost of, or investment in, insurance. 
Dividends received out of a bankrupt estate reduce 
the bad debt loss. A really serious source of trouble 
is liquidating dividends. But at this point we are 
getting away from the elemental and will leave the 
subject to someone who really knows something 
about it. 


The New York Times of December 4, at the end 
of a long article on corporation income taxes said: 


_ “A discriminating tax law essentially involves complex 
iorms of returns. If Congress were charged with the 
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burden of also devising the mechanics of administration, 
perhaps we would be favored with less complicated tax 
laws.” 


And we are reliably informed that New York 
State is having a headache that no aspirin can cure, 
in administering its unemployment insurance law. 
Work is weeks in arrears; a hundred thousand hours 
of uncompensated overtime have been put in by the 
staff; who ironically are not benefited by the law; 
and 275 of them were, as we wrote this, slated for a 
layoff because the budget appropriation had run out 


Answer to Inquiry on Page 668 of The Tax 
Magazine for November, 1938 
by 
Herman C. Raymond, C. P. A, N. Y. 


Referring to section 18(b) of The Unemployment 
Compensation Act of Illinois we find 


“Each employer shall pay contributions equal to the fol- 
lowing percentages of wages payable by him with respect 
to employment: 

(2) Two and seven-tenths per centum with respect to 
employment during each calendar year after December 31, 
1937, except as may be otherwise provided in subsection (c) 
of this section.” 

Subsection (c) deals with merit rating which will go into 
in January, 1943, and will result in rates of 0.9%, and 

18%. As the problem deals with the present, subsection 
(c) can be ignored. 

Quoting from section 901 of the Social Security Act: 
“On and after January 1, 1936, every employer... shall pay 
for each calendar year an excise tax, with respect to having 
individuals in his employ, equal to the following percent- 
ages of the total wages... payable by him... with respect 
to employment during such calendar year. 

(3) With respect to employment after December 31, 1937, 
the rate shall be 3 per centum. 

Section 902 of the Social Security Act provides: “The tax- 
payer may credit against the tax imposed by section 901 the 
amount of contributions, with respect to employment during 
the taxable year, paid by him (before the date of filing his 
return for the taxable year) into an unemployment fund under 
a State law. The total credit allowed to a taxpayer under this 
section for all contributions paid into unemployment funds with 
respect to employment during such taxable year shall not exceed 
90 per centum of the tax against which it is credited, and 
credit shall be allowed only for contributions made under 
the laws of States certified for the taxable year as provided 
in section 903. 

The facts are: The corporation employs eight or more 
persons including three officers. The officers receive a sal- 
ary of $25,000 each. 

The question is: How much of the federal and Illinois 
tax is attributable to the officers’ salaries? 





Solution: Applying the foregoing provisions of the fed- 
eral and Illinois acts to the stated facts. 
Year 1938 
Salary of each officer .. : $25,000 
Wurlte? OF GHIOOTS «nn... cic iv cece es i 3 
Total payroll of officers . . . $75,000 
Rate of federal tax per sec. 901 (3) -03 
a 
Federal tax per sec. 901 (3) : 2,250 $2,250 
Credit ceiling rate per sec. 902 ............. .90 
Credit ceiling per sec. 902 2.025 
Computation of Illinois Contributions 
Total payroll of officers $75,000 
Contribution rate per sec. 18(b) _. .027 
Contribution per sec. 18(b) ... se 2,025 
Credit for Illinois contribution per section 
991 (3) see Pr 2,025 
Federal tax payable $ 225 
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As the Illinois contribution does not exceed the credit 
ceiling the entire amount is allowable as a credit. 

With the same set of facts but assuming the contribution 
rate in section 18(b) of the Illinois act to be 3% 

















Total payroll of officers ..... . .$75,000 
Rate of federal tax per sec. 901 (3). .03 
Federal tax per sec. 901 (3) 2,250 $2,250 
Credit ceiling rate per sec. 902 -90 
Credit ceiling per sec. 902 .. 2,02 
Computation of Illinois Contributions 
Total payroll of officers ... . .$75,000 
Assumed contribution rate per sec. '18(b) -03 
Contribution under assumed rate per sec. 
NE ca a airing rahe area ae dash Wee eae 2,250 
As the contribution under the assumed rate 
is greater than the credit ceiling the allow- 
able credit is limited to the credit ceiling 2,025 
Voderal tAK PAYERS .... ccc ccccccces. wiatide $ 225 








The federal tax is not an allowable deduction from the 
Illinois contributions. The Illinois contribution is an allow- 
able credit against the federal tax but limited to an amount 
not greater than 90% of the federal tax. The federal tax in 
each case is $225 as stated on page 668 of the November 
issue, 


The credit against federal tax for state contribution is 
not 90% of such contribution but the entire state contribu- 
tion limited to an amount not in excess of 90% of the federal 
tax. If the state contribution is greater than 90% of the 
federal tax, then 90% of the federal tax is the allowable 
credit against the federal tax. When the state contribu- 
tion is equal to or less than 90% of the federal tax the entire 
state contribution is the allowable credit. Merit rating was 
purposely excluded from consideration in the last sentence 
so as not to confuse the issue. 


Tax Articles 


The Ohio State University has published a 156 
page account of its Accounting Institute Proceed- 
ings. Forty-three pages, 28%, are devoted to fed- 
eral taxation—hitting a very accurate approximation 
of the part which federal taxes play in the life of a 
practicing accountant. The article by Thomas 
Tarleau is particularly illuminating. 


The Accounting Review Quarterly for September, 
reprints Professor Roy Kester’s paper on the “Prac- 
titioner’s Responsibilities in Education” which was 
given at the Institute above mentioned. 


A 25-page article on “Proposed Changes in the 
Federal Revenue Law” was featured in the October 
issue of the Journal of Accountancy. 


The Washington, D. C. Star for October 


“It is a characteristic reaction that practically no citizen, 
no matter how high-minded, can read the headline, ‘Gov- 
ernment Loses Suit,’ without a chuckle. Yet when the 
Government loses, he himself helps pay the bill.” 


The Washington, D. C. Post for October 13 said: 


“GILT OFF THE DOME: Next year the American 
bourgeoisie is due to begin to sing the income tax blues in 
earnest—through the nose. The average well-to-do fam- 
ily may pay a couple of hundred dollars more income tax 


for 1939. 


“Some of Washington’s best minds are concentrating on 
the surplus cotton problem. One of them suggests that if 
American shirts were made with longer shirt-tails, like 
French shirts, it would help. ... Another proposes a padded 
cell for every home, which would almost dispose of the 
25,000,000 bales. ‘It would be useful’, he says, ‘at tax time 
and around the first of each month’.”” 


5 said: 
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That nearly indispensable Pathfinder Service Bulle- 
tin for October has an article on the Revenue Act 
of 1938, by Irving J. Greenspan, C. P. A. and lawyer. 

The New York Times for November 13 devoted 
over a column to the Hendrie Estate case, decided by 
the U. S. Supreme Court on November 7. You can 
read it at 384 CCH § 9551. 

The Harvard Business Review for November has 
an article by Joseph L. Nicholson, in which he says: 

“Recently the writer was asked to investigate a new proc- 
ess by a group of individuals who were considering invest- 
ing in it. The enterprise, over a period of time, showed 
every evidence of being able to yield 15 per cent. Never- 
theless, they turned it down on the advice of their tax 
experts. Because members of the group were in the sur- 
tax class the net return would be only 3 per cent, and they 


were already realizing that much from their municipal bonds 
with comparatively little risk.” 


On November 3 at a meeting of the N. Y. U. 
Alumni we sat opposite J. S. Seidman who has writ- 
ten a number of articles for this magazine and is now 
running a weekly Social Security Tax column for a 
newspaper syndicate. A few days later—cause and 
effect?—we got a review copy of a book by this 
vegetarian C. P. A. It is entitled History of Fed- 
eral Income Tax Legislation. We haven’t had time 
to read all of its pages, but as far as we’ve gone, we 
find it good. Verily, in onions there must be strength ; 
it takes a bean to write a book like this one. And 
that’s no spinach. 

x 

The editor of a contemporary magazine, talking 
about the immense and growing burden of time and 
expense in the mere preparation of tax returns, says 
the government has started another alphabetic agency, 
the T. W. A. meaning Tax Work Administration. 


sk *k sk 
* - 3 *k 


According to the N. Y. Lumber Trade Journal for 
November 1, the New Hampshire Legislature is about 
to grant tax relief to the lumbermen in that state, 
who suffered so severely from the September hurricane 
that if they had to pay full taxes, they’d have to go 
out of business. 


The Shop-Talkers 


” 


“IT saw something recently,” said Oldtimer, “which 
I thought so clever that I must repeat it. A minister, 
pleading for more unity among the churches, and 
their members, compared the independent church 
with the familiar scrip or coupon books, ‘Not good 
if detached.’ It made me think of the innumerable 
lawyers and accountants who do not belong to any 
professional society. They value their independence, 
and some few have financial success. But essentially, 
they are selfish, and working to their ultimate dis- 
advantage.” 

“At that, I prefer them to another group,” said 
Philo. “They are frank, even if slightly foolish. 
The men I object to are those who join, and do 
nothing but pay their dues. 

“And pay them only when they get the final sus- 
pension notice,” interrupted the Kid. 

“They take all the prestige,” continued Philo, “at- 
taching to membership in the society, but rarely 
attend mettings, and never work on committees.” 


(Continued on page 36) 
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IN CURRENT LE@AL PERIODICALS 


TAXATION AND THE SUPREME 
4 COURT—1937 TERM 


» Charles L. B. Lowndes, Professor of Law, 
Duke University 


4 
i 
” University of Pennsylvania Law Review, 
: 
4 


problem, however, with the subtle pricks of 
a rapier rather than with the candid forth- 
rightness of the bludgeon. In James v. 
Dravo Contracting Co., 302 U. S. 134, the 
Court was faced with the constitutionality 
of a state tax upon gross receipts of a con- 
tractor with the United States. Here the 
Court put the problem of proving that the 
tax burdened the Federal Government 
squarely up to the taxpayer and refused to 
speculate as to whether a tax burdens gov- 
ernment. This must be convincingly proved 
by the proponent who asserts its lack of con- 
stitutionality. The majority opinion up- 
holding the constitutionality of the tax was 
read by the Chief Justice himself. 
[* Helvering v. Mountain Producers Co., 
303 U. S. 376, it was held that the income 
of a lessee of Wyoming school lands was sub- 
ject to the federal income tax, as was the 
lessee of lands belonging to the state of 
California in Helvering v. Bankline Oil Co., 


that the taxpayers were not engaged in per- 
forming essentially governmental functions 
for the states. 


Allen v. Regents of University System, 304 
U. S. 439, also involved the problem of 
what are governmental functions of a state. 
The majority of the Court refused to adopt 
the sporting attitudes of Justices McRey- 
nolds and Butler and held that athletic con- 
tests sponsored by a state university are 
not an integral part of the state educational 
program so as to be immune from the fed- 
eral admissions tax. 


The attack on the doctrine of inter-gov- 
ernmental immunity initiated in the Dravo 
case reached its climax in Helvering v. Ger- 
hardt, 304 U. S. 405, when the majority 
opinion held that the federal income tax 
could be constitutionally applied to the sal- 
aries of employees of the Port of New York 
Authority. Although Helvering v. Gerhardt 
does not necessarily strip federal office- 
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Taxation continues to head the field 
among contenders for the attention of the 
"Supreme Court of the United States. At 
Mthe 1937 term, the Court delivered opinions 
sin nearly sixty tax cases—an increase over 

he volume of business transacted the pre- 
Wious year, though still below the peak of 
the year previous to that. 

* In stark political drama, the 1937 term 
failed to measure up to its immediate pred- 
Necessors. Plans to pack the Court petered 
Hout. No National Recovery Acts were in- 
Wvalidated; no plans for the relief of agri- 
Sculture were purged. If the Court and the 
=New Deal failed to compose their differ- 










x 


ences, they were, at least, less vocal about 
Wthem. The 1937 term was the usual hum- 
Sdrum of judicial business, with a single 
significant exception. 

> The cast of judicial thought is changing. 
‘This is less apparent from any single case 
Sthan from increasing fluidity in the deci- 
Ssions as a whole, which marks a transi- 
Wtional period. There is a perceptible drift 
Saway from familiar landmarks, many of 
which bid fair to disappear entirely in the 
next few years. Judicial history is on the 
march! Let him who has temerity, tell 
iwhere it will come to rest! 


Alabama Power Co. v. Ickes, 302 U. S. 464, 
Hinvolved a suit by a private company to en- 
join the Public Works Administrator from 
making loans to municipalities to build 
Spower plants in competition with the pri- 
Hvate company. Without passing upon the 
cOnstitutionality of these loans, the Court 
affirmed the decrees of the lower tribunals 
denying the injunction. The decision was 
; panenong. ®, in Duke Power Co. v. Greenwood 
ey, 302 U. S. 485, and California Service 
'. Redding, 304 U. S. 252. 
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ACED with an imperative choice between 
the pressing practicabilities of modern 
<overnment’s fiscal necessities and the judicial 
® ideology of independent state and federal 
m sovereignty, the Court at the last term, 

quietly but with emphasis, indicated the di- 
Mrection of its sympathies regarding inter- 
™covernmental immunities. It attacked the 









from non-discriminatory taxation,” 


303 U. S. 362. These two cases take on 
added significance in conjunction with the 
decision in the Dravo case. 
the Gillespie case, 257 U. S. 501, and Coronado 
case, 285 U. S. 393, the Chief Justice em- 


In overruling 


phasizes the doctrine enunciated in the 
Dravo case to the effect that the proponent 


of the unconstitutionality of a tax must be 


prepared to establish that it burdens a gov- 


ernmental function by something more 


forthright than speculation. “Immunity 
declared 
the Chief Justice, “sought by a private per- 
son for his property or gains because he is 
engaged in operations under a government 
contract or lease cannot be supported by 
merely theoretical conceptions of interfer- 
ence with the functions of government. 
Regard must be had to substance and direct 
effects. And where it merely appears that 
one operating under a government contract 
or lease is subjected to a tax with respect 
to his profits on the same basis as others, 
who are engaged in similar businesses, 
there is no_ sufficient ground for holding 
that the effect upon the government is 
other than indirect and remote.” (303 U.S. 
376.) 

In Helvering v. Therrell, 303 U. S. 218, the 
Court disposed of four cases in a single 
opinion. All of them involved the problem 
of whether the federal income tax imposed 


an unconstitutional burden on a state func- 
The Court upheld the Commissioner 
in ruling that the income was taxable and 


tion. 
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holders of their immunity from state taxes, 
it is difficult to see why the reasoning that 


an income tax on a governmental employee 


does not burden the governmental em- 
ployee would not extend to a state income 
tax on a federal employee. 


fms usual group of cases involving state 
taxation of interstate commerce was en- 
livened by a novel doctrine propounded by 
Mr. Justice Stone. In Western Live Stock 
v. Bureau of Revenue, 303 VU. S. 250, Western 
Live Stock, a partnership, published in New 
Mexico a trade journal which circulated 
there and in other states. For the privilege 
of engaging in business in the state, New 
Mexico imposed upon the company a tax 
measured by a percentage of gross receipts 
from advertising. The publishing company 
contended that the tax placed an unconsti- 
tutional burden on interstate commerce. 
Mr. Justice Stone, writing for the major- 
ity, pointed out that the negotiation and 
execution of advertising contracts by per- 
sons in different states did not constitute 
interstate commerce. Instead of pausing 
at this point, however, he went on to as- 
sume that the advertising contracts con- 
templated interstate performance; that is, 
that it was an essential condition that the 
publication circulate outside of New Mex- 
ico. In this assumption, he still found the 
tax valid. Since the business of preparing, 
printing and publishing the magazine was 
all carried on in New Mexico, the tax was 
in “form and substance, an excise condi- 































































































28 


tioned on the carrying on of a local busi- | 
ness.” The tax upon this privilege could be 
measured by gross receipts from the ad- | 
vertising contracts, because “so far as the 
advertising rates reflect a value attributable 
to the maintenance of a circulation of the 
magazine interstate, we think the burden 
on the interstate commerce is too remote 
and too attenuated to call for a rigidly logi- 
cal application of the doctrine that gross 
receipts from interstate commerce may not 
be made the measure of a tax. The dan- 
gers which may ensue from the imposition 
of a tax measured by gross receipts derived 
directly from interstate commerce are ab- 
sent.” The principle is elaborated further 
when the Justice says, “Local taxes, measured 
by gross receipts from interstate com- 
merce, have often been pronounced uncon- 
stitutional. The vice characteristic of those 
which have been held invalid is that they 
have placed on commerce burdens of such 
a nature as to be capable in point of sub- 
stance of being imposed . . with equal 
right by every state which the commerce 
touches, merely because interstate com- 
merce is being done, so that without the 
protection of the commerce clause it would 
bear cumulative burdens not imposed on 
local commerce.” 


N Coverdale v. Arkansas-Louisiana Pipe- 

line Co., 303 U. S. 604, Mr. Justice Stone’s 
argument was adopted to sustain a L.ouisi- 
ana tax upon the gross production of 
mechanical power generated by engines 
connected with compressor units used to 
propel gas in an interstate pipeline. In 
J. D. Adams Manufacturing Co. v. Storen, 
304 U. S. 307, the multiple taxation test was 
invoked to invalidate the Indiana gross 
income tax as applied to the circumstances 
of that case. In an earlier case at the same 
term, Puget Sound Stevedoring Co. v. Tax 
Commission, 302 U. S. 90, the Court held 
that a Washington tax on the privilege of 
engaging in business activities within the 
state could not constitutionally be applied 
to the appellant, who was doing a steve- 
doring business. The tax was measured by 
a percentage of the gross receipts from 
business. 


Atlantic Refining Co. v. Virginia, 302 U. S 
involved the constitutionality of a fee 
measured by authorized capital stock, which 
was exacted by Virginia from a foreign cor- 
poration for the privilege of doing an in- 
terstate business. In sustaining the action 
of the state court, the Court said that the 
fee did not burden interstate commerce 
nor deny the company due process or equal 
protection. 


7 
c. 


2? 


“ae, 


A common objection against a state tax, 
which seldom meets with any measure of 
success is that it impairs tlhe obligation of 
a contract. In Hale v. State Board of As- 
sessment and Review, 302 U. S. 95, the Su- 
preme Court upheld a decision of the Supreme 
Court of Iowa upholding the taxability of 
interest from municipal bonds. The tax 
was a net income tax and in sustaining it 
Mr. Justice Cardozo directed attention spe- 
cifically to the fact that it was on net rather 
than gross income. New ork Rapid Tran- 
sit Corp. v. New York, 303 U. S. 573, pre- 
sented another case where a_ taxpayer 
argued ingeniously, but unsuccesswully, that 
a tax impaired the obligation of a contract. 







































TAX ES— The Tax Magazine 


HE Supreme Court in Worcester County 
Trust Co. v. Riley, 302 U.S. 292, foreclosed 


the possibility of relief from the problem 


lof double domicile by use of the Federal In- 


terpleader Act. In view of the Court’s 
attitude in the Dorrance cases, Worcester 
Trust Co. v. Riley appears to cut off any 
relief in the federal courts in these double 
domicile cases. The type of multiple taxa- 
tion sanctioned in the case is peculiarly un- 
appealing since it appears to rest upon the 
canonization of judicial fallibility rather 
than upon any articulate philosophy. 
Schuylkill Trust Co. Pennsylvania, 302 
U. S. 506, allows another type of multiple 
taxation, which is more defensible. There 
can be no legitimate question but that the 
Supreme Court is rapidly reversing its 
earlier position with respect to multiple 
state taxation of intangibles under the 
Fourteenth Amendment. Another interest- 
ing decision on jurisdiction to tax was 
Connecticut General Life Insurance Co. v. 
Johnson, 303 U. S. 77. The plaintiff was a 
Connecticut corporation, licensed in Cali- 
fornia, which had received reinsurance pre- 
miums from other corporations authorized 
to do business in California. Although the 
risks which were reinsured were policies on 
the lives of California citizens, the reinsur- 
ance contracts were entered into in Con- 
necticut, and premiums and losses were 
payable there. The plaintiff contended that 
California lacked jurisdiction to tax these 
premiums and that the attempt to do so 
violated due process. The majority of the 
Court sustained this contention on the 
ground that the reinsurance contracts “in 

volved no transactions or relationship 
between appellant and those originally in- 
sured, and called for no act in California.” 


Oa 


cu. 


HE recent expansion of federal activities 

leading to an increase of “federal islands” 
among the states raises an acute problem 
with respect to the state’s power to tax 
within them. The first case to raise this 
question at the 1937 term was the Dravo 
case, supra. Silas Mason Co., Inc. v. Tax 
Commission, 302 U. S. 186, presented prob- 
lems similar to those involved in the Dravo 
case. The validity of a Washington tax 
on gross income of contractors engaged in 
building the Grand Coulee dam was in 
issue. On the authority of the Dravo case, 
the Court held, without discussion, that 
the Washington tax did not impose an un- 
constitutional burden on a federal function 
and turned its attention to the problem of 
territorial jurisdiction. Atkinson v. State 
Tax Commission of Oregon, 303 U. S. 20, re- 
traced the ground covered by the Dravo 
and Silas Mason cases. In Collins v. Yosem- 
ite Park & Curry Co., 58 Sup. Ct. 1009, ac- 
tion was brought to enjoin certain Cali- 
fornia officials from enforcing the California 
Alcoholic Beverage Control Act with re- 
spect to plaintiff’s operations in Yosemite 
National Park. The lower court granted 
the injunction, and an appeal was taken to 
the Supreme Court which reversed the 
| judgment. 


These decisions as a whole are character- 
ized by a wide flexibility, which leaves suf- 
ficient lattitude for the states and the 
Federal Government to work out whatever 
adjustments they may choose with respect 
to their mutual jurisdictions over lands 
ceded to the Federal Government. More- 
over, they allow different adjustments to 
be made later if it turns out that the initial 
arrangements are not working well. With 
























there are “schedules” and “cases” each prot 
viding a different body of tax laws for tht 
respective set of facts providing that the 
tax rate applied be the same for all thes§ 
classes. 


Unlike the situation of a British holdel 
of American shares, who has generally pai@ 
a flat ten per cent on the dividends received: 


the American holder of British shares find 


himself in a position where he participates 
in the ups and downs in tax rates as decree” 


annually by the British Finance Acts. 
The American investor should carefull 
ascertain whether dividends of _companie# 
he intends to become interested in are “les 
tax” or ‘free of tax.’ 


“free of tax” will net the investor the ac® 


tual amount of the dividend as declared 
‘ will bq 
smaller than its face amount seems to indif 


whereas a dividend “less tax” 
cate. The tax retained by the companie§ 
takes care only of the so- called “standar@ 


rate.” This “standard rate” 


A special surtax is applicable to income 
exceeding that amount. 
tax is not computed in addition to a norma 
tax or the 
each amount over two thousand pounds 
a new rate, with a sliding scale for the diff 
ferent brackets takes place. 
iro surtax purposes, 
sons resident abroad which are derive 


from sources within the United Kingdom 


are regarded as separate incomes and ar 
‘liable for tax as though they comprise 
| the entire income of the persons concerned 

Capital gains, under certain circumstance: 


are excluded from the taxable income 0% 


both British 


foreigners 
well. 


subjects and as 


ties is whether or not a trade is carried o! 
in such instant business. If done by tk 
investor as a business, taxability ensures 
but if no trade is carried on the capité 
gains are free from tax. 


A dividend declare 


applies onl 
to the first two thousand pounds of income 


However, the sur§ 


“standard rate” but rather fot 


The test for taxability of net pre 
ceeds from sales of investments as securi} 
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the multiplication of “federal islands” iq T IS 
the states, there is bound to be friction. Aj to th 
far as lies within its power, however, thagcan inv 
Supreme Court has left it open to Congres@gtax, sitt 
and the states to resolve these conflicigUnited 
with a minimum of judicial interference. @certain 

Z o 

(To be concluded) a = 

Wdends 

Mtion ha 

TAXATION OF AMERICAN INVEST&approp 

MENTS AND BUSINESS IN -ourse 

GREAT BRITAIN Bs tem, he 

Frederick W. Eisner mepay su 

mcorpor. 

92 Bankers Magazine, September, 1938, Fhe sta 

p. 205-210 Bhas ex 

Since the United States became a credited = 

nation, investments in Great Britain have wh ~ 
been looked upon with special favor. Thay” °" 
burden of British taxation for a foreigney The 

seems prima facie to be heavier than th doing | 

tax duties for nonresident aliens in thagulated 

United States. The English law goes si come 7 

far as to consider an American who makemet the 

lit a habit to spend regularly a certain timg respec’ 

in British territory, a British resident,—gpng OT 

conclusion which would render him liabl™British 

to British taxation not only on sourcegg(ent | 
within Great Britain, but for his entire injgttade 

come so far as remitted to the Unite ulties 

Kingdom. @wheth 

Contrary to American usage, income i cocoa 
not taxed irrespective of its sources bv . 


taxatic 
banks, 
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yanks 
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1s” ; T IS not possible to compare, in regard 
n. A 1 to the amount of tax, the burden of Ameri- 
r, thagcan investments in Great Britain with the 
ngresmtax situation of British investments in the 
nflicum United States. While both systems, under 
nce. mcertain conditions, exempt capital gains of 
Mioreign investments from all taxes the 
American flat rate of ten per cent on divi- 
Mdends paid presupposes that the corpora- 
“tion has already paid on its own part the 
JEST@appropriate tax for the profits made in the 
N course of business. Under the British sys- 
“tem, however, a limited company does not 
Mpay such taxes as are paid by American 
corporations. The limited company pays 
1938, Bthe standard income tax on profits but it 
has express permission to deduct the ap- 
-editoagpropriate amount of tax from the dividend, 
, hawt fact duly certified to the shareholder 
Thagwhen he receives the dividend. 
‘eigne The tax situation of American enterprises 
an thwloing business within Great Britain is reg- 
in thamulated by Schedule D 1 (a) (ITT) of the In- 
oes sagcome Tax Act. It is decreed there that tax 
makejget the common rates shall be charged in 
n timagrespect to the annual profits or gains aris- 
ent.—gng or occurring to any person, whether a 
liabigBritish subject or not, although not resi- 
ourcemdent in the United Kingdom, from_any 
tire inmttade exercised within that nation. Diffi- 
Unitemculties have arisen frequently in defining 
Mwhether trade carried on by American com- 
— anies with Great Britain comes under the 
es bummeaning of this definition. In respect to 
“h prog’@xation of English branches of foreign 
Sag a banks, difficulties have also arisen. The 
sat thagpsis of the assessment of such branches 
I thes is that proportion of the whole of the 
“@bank’s profits which the total assets in the 
Inited Kingdom bears to the entire assets 
hol le f the bank. As such assessment is utterly 
ly paid omplicated and would cause an unreason- 
ceived able amount of work, the English tax au- 
es find#thorities show willingness to assess foreign 
cipaté@hanks on United Kingdom profits at an 
lecree(@arbitrary basis to be agreed upon. 
S. sy intelligently planning and organizing 
irefull Btheir investments and business in Great 
npanies ritain, Americans are able to mitigate some- 
on Mwhat the heavy burden of English tax dues. 
the acy 
eclare(# 
2 AX TITLES IN NEW YORK STATE 
npanie™ Valter Fairchild, Member of the New York 
tandar@ Bar 
es onl} 8 Brooklyn Law Review, October, 1938, 
incomes p. 61-80 
age A tax. title is that by which one holds 
norm" which he purchased at a tax sale. It 
ther fommS Not a derivative title. It is a breaking 
poundae'P of all other titles and is antagonistic 
the dif™® all other claims to the land. 
3 New York Tax Law procedure requires 
_. je sale of the land at public auction, a period 
pad if redemption, and notice by publication to 
ingtel he former owner. After the redemption 
po ge period has expired and the former owner’s 
mprise@ (ty of redemption has been cut off, the 
acernedmgcPartment of taxation and finance, after 
astanceam UC application, is authorized to give a 
‘ome cmced to the land to the buyer who pur- 
ners am ased at the auction sale. Deeds given 
net proimey bag county are executed in enforcement 
s secur! the paramount right of the state to buy 
rried of ote This is provided in Sec. 150 to 154 
by thame! the Tax Law. Under the law the follow- 
ensureme& are essential to a good conveyance by 
capita COUnty treasurer on a sale for unpaid | 


iXes: 


DIGESTS OF 


| 
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(1) A valid assessment by a town or 
ward having a legal right to assess the 
land. (2) Non-payment of taxes by the 
owner. (3) Notice of sale of the lands for 
such non-payment published once a week 
for six consecutive weeks. (4) Sale of the 
land, pursuant to such notice, at public 
auction. (5) Notice of the expiration of 
time to redeem once a week for at least six 
weeks. (6) Issuance by the county treas- 
urer of a deed in fee simple to the pur- 
chaser. 


Compliance with these requirements makes 
the grantee the owner in fee simple. 


Section 154 provides that if real estate 
sold for taxes is not redeemed within the 
statutory period the county treasurer shall 
execute to the purchaser a conveyance of 
the real estate so sold “which conveyance 
shall vest in the grantee an absolute estate 
in fee, ” Sections 131 and 132 make a 
conveyance by the county treasurer conclu- 
sive as to all matters of regularity after two 
years from its recording, and after five 
years for certain jurisdictional exceptions. 


agrees to pay the taxes in full and accept 
from the delinquent taxpayer the lowest 
rate of interest on the money advanced 
not to exceed twelve percent. If the 
owner of the taxed property pays this in- 
terest semi-annually, and pays his current 
taxes promptly, he may liquidate the tax 
lien within three years from its transfer. 
Should he fail to do any of these things, 
the tax lien purchaser, thirty days after 
default, may institute foreclosure proceed- 
ings. When there is no bid the proper 
officials are authorized to fix a lesser amount 
to accept on a sale of this lien—making in 
effect a compromise sale. In the interim 
unpaid taxes are accumulating and being 
carried on the city’s books and the cost of 
government is met by borrowing in antici- 
pation of the payment of those taxes. This 
system has two substantial disadvantages: 
It increases the cost of government to tax- 
payers and it makes the municipali‘y de- 
pendent on its current funds for the loan 
market. 


There are certain underlying principles 
governing tax collections which must be 
followed in any effectual remedial legisla- 
tion: 
























ESPITE the fact that the general tax law 


|much consideration is given to the delin- 


contains provisions for the direct sale of 
lands for unpaid taxes, and that a valid tax 
deed gives title in fee, nevertheless the 
general prejudice against tax titles is so 
great that many prospective purchasers of 
property will look elsewhere rather than 
contract to buy a title that has been ae 
rived from a tax deed. 
Chatters, in The Enforcement of Real 
Estate Tax Liens, p. 13, says: 
““A tax deed issued at the expiration of the 
statutory redemption period of a tax certificate; 
with no judicial process involved, is a poor in- 


strument in the eyes of land title examiners 
and courts of law.”’ 


The collection of delinquent taxes has 
long been a rising problem. Entirely too 


quent taxpayer and very little to the one 
who pays. Time has immortalized Ben- 
tham’s definition of government as the 
greatest good for the greatest number. 
Taxation for the cost of government is not 
the exaction of tribute but the necessary 
contribution by the members of the com- 
munity of a portion of the earnings which 
the organized state has made possible. 
Property which provides the basis of taxa- 
tion stems from the community as a whole 


jand should be returned to the community 


as a whole when its possessor for the nonce 
is unwilling or unable to contribute his 
share toward the protection and mainte- 
nance of that property. Until a more equi- 
table basis or apportionment of taxation is 
evolved, it is essential that the procedure 
under our present system be revised to fa- 
cilitate the collection of delinquent taxes, to 
reduce to a minimum anticipation borrow- 
ing, and to assure the purchaser of prop- 
erty sold for taxes as valid and marketable 
title. It is unfortunate but inevitable that 
the government must of necessity bear 
down on the individual taxpayer in time 
of depression and enforce more strictly the 
collection of taxes, the payment of which 
through laxity rather than leniency it per- 
mitted him to neglect in time of so-called 
prosperity. 

The procedure now in force in New 
York City is cumbersome and ineffectual. 
When taxes are in arrears for three years, 
the tax lien of the City may be advertised 
'and sold at auction to 

















meteoric rise, 
appears to be the rapid disintegration of 
the American business device known as the 
chain store system. 
the full significance of the recent flood of 
chain store legislation as to the result that 


the bidder who 


Every step in the collection of taxes 


should be mandatory and not in the discre- 
tion of the collecting officer; the times for 
each step from levy to sale should be defi- 
nite and certain; final enforcement of tax 
collection should be by the municipality 
and not formed out to third parties; 
for unpaid taxes should be by direct pro- 
ceeding in rem against the land; the title by 
the tax deed from the sovereignty should 
be indefeasible and registered. 
quent transfers should be by certificate ac- 
cording to the registration law. 


sale 


All subse- 


THE DEVELOPMENT OF CHAIN 
STORE LEGISLATION 


Harold D. Friedenberg, Student, Temple Uni- 


versity, School of Law 


13 Temple University Law Quarterly, No- 


vember, 1938, p. 103-109 


The present century has witnessed the 
the climax, and what now 


In order to appreciate - 


it must ultimately have in the field of Amer- 


ican business, it may be observed that in 


1929 there were 7,061 chain store organiza- 
tions in this country, representing 10% of 
all retail stores. Total sales were about 


22% of all retail sales, which means some 


eleven billions of dollars worth of business 
being done by chain stores. A  counter- 
force in the form of independent coopera- 
tive associations arose to meet the new 
form of competition and to combat the al- 
leged evil of the chain store. These co- 
operatives fall into two classifications, 
depending on whether control rests in the 
retailers composing the chain, or in a 
wholesale-organizer. 

The so-called “retailer co-operative” 
composed of independent retailers func- 
tioning co-operatively as a wholesale or- 
ganization in its buying and merchandising 
policies; the second class, the “wholesaler- 
retailer,” is likewise composed of indepen- 
dent retailers, but affiliated with a wholesaler, 
and with the same objects in view. 


is 
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During 1930, there were 395 active co-oper- 
ative associations with a membership of 
53,400 retail stores. Just what the effect of 
chain store legislation will be with respect 
to these co-operatives is problematical. 
Few of the state laws have made direct 
references to co-operatives. However, 
Minnesota, Montana, and South Dakota 
have expressly exempted them from the op- 
eration of their chain store tax laws. The 
Iowa Act exempts them when “not organ- 
ized for profit,” and the Wisconsin Act 
exempts “genuine co-operative” organiza- 
tions. 


The first attempts at chain store taxation 
were on the basis of graduated gross re- 
ceipts taxes, rather than on the theory of 
graduations according to numerical group 
units. These proved unsuccessful in Ver- 
mont, Florida, Kentucky, and Iowa, where 
such acts were held to be unconstitutional. 
But following the decision of the United 
States Supreme Court upholding the valid- 
ity of the Indiana tax, which first recog- 
nized the distinctive nature of chain stores, 
as differing from independent stores, de- 
partment stores, and mail order houses, so 
as to permit separate classification for taxa- 
tion on a progressive basis according to 
the number of units, the legislatures of 
nearly every state have devoted efforts in 
this direction. In 1931, 175 measures were 
introduced; in 1933, 46 legislatures consid- 
ered 225 chain store proposals; in the first 
10 weeks of 1935—100 proposals; during 
the first two months of 1937, 55 measures 
were offered, although some advocated in- 
creased rates as applying to taxes already 
established. At present there are at least 
24 states having such laws in force, and the 
movement is by no means confined to the 
states, for there have been at least 15 at- 
tempts on the part of municipalities to en- 
act similar legislation. And, in addition to 
both states and municipalities, it now ap- 
pears that the federal government is about 
to lend a hand in the project. Representa- 
tive Patman, on February 14, 1938, intro- 
duced in the House of Representatives a 
Chain Store Tax Bill. 


HERE is wide divergence in many essen- 

tial respects between the legislation of the 
several states now having chain store legis- 
lation in effect. Particularly is this true 
with respect to (a) the numerical classifi- 
cations of the units and the fees attaching 
thereto, and (b) the classifications of ex- 
emptions. In most cases, the minimum 
fee is under $5.00 annually per store. The 
maximums range from $37.50 annually for 
units of six or more, in Montana, to $750 
annually per store, for units over 50, in 
Texas. The proposed Federal Chain Store 
Tax Bill provides for fees ranging from $50 
each on ten stores to $1,000 each in excess 
of 500; but it excludes businesses doing less 
than $250,000 gross per vear Tennessee 
has a unique provision in its recent act, in 
that the branch or chain stores coming 
within its scope must pay an annual tax of 
$3 per 100 square feet of floor space or 
major fraction thereof, in place of the usual 
fee per number of units. 


There is currently before the Supreme 
Court of Pennsylvania a leading test case 
instituted by American Stores Company, a 
Delaware corporation, challenging the con- 
Stitutionality of the Pennsylvania “Store 
and Theatre Tax Act.” By 
plaintiff would have to pay in license fees 
the sum of $397,535, or an amount consid- 


erably in excess of its earnings for the same 
period. 
stitutionality of this act, if it should be so 
held, would stem the national tide of chain 
store legislation. 
the chain store system is disintegrating. 
place of chain stores are springing up 
“super-market” 
investments in fewer places and tending to 
centralize the buying power of a commu- 
nity. 
ing, and these markets may become more 
important economically than the chain store. 
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It is doubtful whether the uncon- 
Already in Pennsylvania 
In 


centers, representing large 


A new era in merchandising is dawn- 


INTERSTATE COMITY AND GOV- 


ERNMENTAL CLAIMS 


F. Arnold Baum, Attorney, Securities and 


Exchange Commission 


33 Illinois Law Review, November, 1938, 


p. 249-261 
Although the states are bound together 


in a federal system, there has always existed 
to some extent between them a relationship 
of independent foreign nations. 
may be adverse to enforcing judgments and 
claims arising in another. 
operation in the taxation field alone has 
caused more than one state to lose a great deal 
of revenue which it otherwise would have re- 
ceived. 
the full faith and credit clause should do 
away with this unnecessary warring. 


One state 


The lack of co- 


A more liberal interpretation of 


It was formerly held that judgments 


based on revenue claims were unenforceable 
extraterritorially, based on an alleged sim- 
ilarity between judgments on penal claims 
and those on revenue claims. 
idea was applied to judgments based on 


The same 


governmental claims. Even though it be 


admitted that judgments based on criminal 
and penal claims should not be transitory, 
it does not follow that those based on rev- 
enue claims should likewise be non-tran- 
sitory. 


Neither a tax nor a judgment 
thereon is penal in character. 

When the usual form of taxation was the 
property tax, the extrastate enforcement of 
tax judgments was of little social signifi- 
cance, but with the rise of the state income 
tax, the problem became increasingly im- 
portant. However, it was the enforcement 
of a judgment based on the franchise tax of 
a foreign state which first made inroads 
upon the theory opposed to extrastate en- 
forcement. In New York v. Coe Manufac- 
turing Co., 112 N. J. Law 536, 172 Atl. 198 
(1934), the New Jersey Supreme Court per- 
mitted New York State to enforce a judg- 
ment on a claim for unpaid franchise taxes 
for the time during which the defendant, a 
New Jersey corporation, transacted business 
in New York. The court said that by doing 
business in that state it availed itself of a 
privilege which it was obligated to pay for 
and that such obligation was enforceable in 
the same manner as any other judgment. 
The court did not say whether the full faith 
and credit clause required the recognition 
and enforcement of the judgment, although 
it did point out that the scope of that clause 
has broadened considerably. 

In Milwaukee County v. M. E. White Co., 
296 U. S. 268 (1935), the United States 
Supreme Court completely upset the tradi- 
tional doctrine by holding that the full faith 
and credit clause required the enforcement 


by a federal district court of a judgment of 
a foreign state predicated on an income tax 


claim. This decision apparently restricts that 
class of judgments not entitled to full faith 
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and credit to those relating to criminal law 
or for penalties. H 


OWEVER, this does not completely solve f 
the problem, for in order to enforce aff 
tax judgment, the court must acquire personal | é 
jurisdiction over the defendant or the claim [J 
in itself must be one entitled to recognition|® 
and enforcement in a foreign state. 


In situations where the state of a dece- 


dent’s death attempts to levy an estate tax 

in another state|” 
through action against the administrator in| > 
the foreign state, the courts have held such} 
claims unenforceable. 
stance is personally subject to the jurisdic. 
tion of the suing state. Thus while in theory}) 
the rule laid down by the highest court off 
the land has given to each state jurisdiction 

to tax intangibles having their actual loca-|” 
tion in a state other than that of the dece-}7 
dent’s domicile, the effective and practical 

operation of such rule has been prevented. 


intangibles located 


In corporate receivership and bankruptcy 


proceedings, the courts have usually refused 

to permit a foreign state to collect its claim} 
for franchise taxes against the estate of the 
insolvent corporation located elsewhere. 
However, as long as the corporate entity} 
is itself in existence, the court has the right |) 
to levy such taxes. 
it appears that bankruptcy courts have ap-! 
proved payments of franchise taxes to for-| 
eign 
question of extrastate enforcement of reve- 
nue laws has been raised, the payment either! 
has not been approved or has been ap- 
proved only as a matter of comity or busi-|/ 
ness expediency. However, as far as claims! 

made by foreign states against bankrupts] 7 
are concerned, it would seem that the state! 7 
should recover its tax claim apart from the} 


Although in some cases| 


states, nevertheless, wherever the 


full faith and credit clause because the! 


Bankruptcy Act provides that “The Court|¥ 
shall order the trustee to pay all taxes)” 
legally due and owing by the bankrupt to 
the United States, state, county, district, or|7 
municipality. ...” 3 

Although in the international situation it!7 
might be reasonable for one independent 
sovereign to refuse to enforce the tax claims | 
of another on the grounds that enrichment” 
of a foreign sovereign was not the function 7 
yet this] 
same doctrine would not be so acceptable” 
However, the? 
same rule has been adopted by the states] 
as by independent foreign sovereigns. 


A T PRESENT, the Supreme Court of thej 
United States has taken no stand in re-F 
gard to the extrastate enforcement of govern-7 
Yet, there seems to be little” 
reason why the court should not hold that§ 


of the domestic judicial system, 


in a federal union like ours. 


ment claims. 


the full faith and credit clause requires not§ 


only the recognition and enforcement off 


foreign judgments based on tax claims, but§ 


also the recognition and enforcement off 
rights arising directly from the tax statutes? 
It is only recently that 
the Supreme Court has decided that thef 
public policy of an individual state did not? 


BFebri 


of foreign states. 


override the full faith and credit clause. 

The language of the full faith and credit 
clause applies specifically to “public acts” 
and requires their recognition and enforce-| 
ment as well as that of “judicial proceed- 
ings.” 


rights created by statute have been held 
entitled to full faith and credit. All rights§ 
so enforced have been in favor of individ-| 


(Continued on page 34) 


No one in such in-} 


Public act has been interpreted to} 
include statutes and in the last few years) 
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ruptcy || 
efused i ALABAMA COLORADO | GEORGIA 
claim }February 1—— | February 10—— February 1—— 
of the + Automobile dealers’ reports due. Motor carrier’s report and tax due. Motor vehicle registration due. 
where. ¥ Corporation permit application due. | February 15—— February 10—— 
entity | Public utility inspection fees due. Coal mine owner’s report due. Tobacco wholesale dealers’ report due. 
> right} ) February—First Monday Coal tonnage tax report due. ee ewe ; , 
> cases) Last day to make corporation property tax| Income tax information return due. ween” tax report and payment due. 
ve ap-|) ‘return. Sales tax reports and payment due. nee , 
“ Pll inane Oh Service tax reports and payment due. Gasoline tax report and payment due. 
t the!) Alcoholic beverages reports due from whole-| Use tax reports and payments due. 
F reve |) salers, distributors and retailers. February 25—— IDAHO 
either ta > Automobile dealers’ reports due. Gasoline tax report and payment duc. 
2n ap- SFebruary 15 February 28—— ——, - A 
» Teel, i Carriers’, warehouses’ and transporters’ gaso-| First installment of property tax due. er dealer's report due. 
1 USI") line tax reports due. February 15—— 
claims i Carriers’, warehouses’ and transporters’ lubri- Electric power company report and tax due. 
krupts 5 cating ‘oils reports due. CONNECTICUT Gasoline tax report and payment due. 
e state|= Motor carriers’ tax under 1932 Act due. r —— 
| Feb 20 February 1 
ym the me *ebruary Gasoline tax due. 
se the! i Automobile dealers’ reports due. February 15 ILLINOIS 
‘axel ‘ — —— ore mining tax report and pay-| Gasoline tax report due. Petewery ene " a 
taxes | a : . : ' Motor vehicle registration fees due. otor carrier's mileage tax due. 
upt to Gasol me tax report and payment due. Reports and fees due from corporations or-j February 15—— 
u | Lubricating oils tax report and payment due. aned bhetw J a 9 aJ 30 
rict, “a } Sales tax reports and payment due. ganize etween January 1 an une 30. a beverage report due from ware- 
February 20—— ousemen. 
tion itll Alcoholic beverage tax report due. ee ee Se day to file. 
’ ublic utility report and tax due. 
= ‘ ARIZONA Sales tax report and payment due. 
h aoa ge fee , ‘ts and payments du seeennaiene na 
anal Gross jeans pre seta ‘a fee ments ro February 15 Gasoline tax report end payment due. 
inction | uinew saaulae = aavits wo ie i Alcoholic beverages report due from importers | February 23—— 
et this ° ; ° - and manufacturers. Gasoline tax report due from transporters. 
— | Filling station’s gasoline tax report due. Last day to file franchise tax statement. 
rer, them February 28—— 
States ARKANSAS Carrier’s gasoline report due. 
. gFebruary 1—— Distributor’s gasoline tax report and payment INDIANA 
Annual sales tax report and payment due. due. February 1 
t of thes g February 10— Excise tax on malt products and alcoholic bev- 
Sin ren Alcoholic beverages report due. erages due. 
| » Natural resources severance tax report and DISTRICT OF COLUMBIA 
govert- payment due. —_ February 15—— 
ve little st; ae : ebruary 1—— : Bank share tax report due. 
Id that! _— of purchases of natural resources |" Street railroad companies’ reports due. Banks and trust companies’ intangibles tax 
res not@™February 15—— February 10—— ; ~~ ‘ ™ ‘ - report due. 
(Wl Sales tax reports and payment due. Alcoholic beverages report due from license Excise tax on malt products and alcoholic bev- 
ient o! MFebruary 20 manufacturers, retailers and wholesalers. erages due. 
ms, but © Gasoline tax report and payment due. Beer report due from licensed manufacturers Gasoline tax report due from carriers. 
vent O' February 28—— and wholesalers. February 20—— 
statutes} Motor vehicle registration and fees due. “oe — Bank share tax due. 
ly that® jer wax due. Banks and trust companies’ intangibles tax 
hat thei we Ae tax report and payment due —. 
did not® fe) : e ~ : Building and loan association’s intangibles tax 
ee 5 lai CALIFORNIA Motor vehicle registration and fees due. report and payment due. 
1 credit@ Gasolin : February 25—— 
c¢ acts” MFebruary — FLORIDA Gasoline tax report and payment due. 
nforce-" Gasoline tax report due. February 10—— 
roceed- Personal income tax information returns and| Alcoholic beverages reports due from dealers IOWA 
eted tol Mg ergy of amounts withheld due. and manufacturers. aupenne 3 
q Jse fuel tax report and tax due. February 15 ae 
V years February 20—— Alcoholic beverages reports due from carriers | Cal mine report —. 
en held ® Alcoholic beverage reports due from importers and transporters. re en compan wd hg "a 
1 rights and manufacturers. Chain store gross receipts tax report and pay- reight line companies’ tax due. 
individ-@ Beer and wine tax due. ment due. February—First Monday—— 
Motor carriers’ gross receipts tax due. Gasoline tax report and payment due, Last day to pay bank share tax. 
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Light wines and beer report due from dealers | February 10—— / Februa 
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Beer tax report and payment due from class | and manufacturers. Admissions tax report and payment due. 4 
“‘A’’ permittees. Lubricating oils tax due; dealer’s report due. Motor carrier’s mileage tax reports and pay.f) 

Gasoline tax report due from carriers. Petroleum solvents report due. | ments due. 

Motor carrier’s ton mile report due. Sales tax report and payment due. | February 15—— 

February 15—— | Gasoline tax reports and payment due. 
Motor carrier’s ton mile tax due. Light wines and beer report due from di 

Feb*uary 20—— MAINE tributors, retailers and wholesalers. 
Gasoline tax report and payment due. | February 1—— Sales tax reports and payment due. 

| Gasoline tax due. Tobacco report due from distributors, man 

| February 10—— facturers and wholesalers. 

| Manufacturers and wholesalers of malt bev-! Use tax reports and payment due. 

| erages report due. | February 28—— 

| February 15—— Foreign insurance semi-annual premiums tap) 
Gasoline tax report due. report and payment due. 4 

| February 10—— | February 5 
Additional tax on whiskey due. | Non-intoxicating beer permittee’s report du 
Admissions tax due. February 15 
Cosmetics tax due. Gasoline tax reports and payment due. 

| ~~, <2 a on | Kansas City property tax returns due. 

KANSAS Sine Gon | Retail sales tax reports and payment due. 

February 1—— Beer tax report and payment due. 

Pad —— registration fees due. Gasoline tax report and payment due. MONTANA 
Malt beverage report and tax due. | February 1—— ; ; 

February 15—— MASSACHUSETTS Motor vehicle registration and fees due. 4 
Compensating tax report and payment due. | February 1—— | February 15—— F ta 
Gasoline tax report and payment due from| Returns due from owners of classified forest | Electric company’s report and tax due. j 

carriers. lands. | Liquor tax report and payment due fron > 
Motor carrier’s gross ton mileage tax report | February 10—— brewers and wholesalers. 
and payment due. | Alcoholic beverage tax reports and payment | Gasoline tax reports and payment due. 

February 20—— due. February 20 i 
Sales tax report and payment due. | February 28—— Crude petroleum reports due from dealers} > 

February 25—— Gasoline tax reports and payment due. | producers, refiners and transporters. 
Gasoline tax report and payment due. 

MICHIGAN 
KENTUCKY February 1—— 

February 1—— Gas and oil severance tax report and payment | 
Corporation license tax report due. due. 

Income tax information returns of non-taxable | February 5—— I 
distributions due. Gasoline tax report due from carriers. 

February 10—— February 15—— | ; 
Alcoholic beverage reports due. Sales tax report and payment due. | 
Alcoholic beverage tax due from blenders and| Use tax report and payment due. | 

rectifiers. | February 20—— 
Gasoline tax report and payment due from Gasoline tax report and payment due from | 
importers and refiners. distributors. NEBRASKA 
February 15 February 28—— | 
Motor vehicle fuel (other than gasoline) re-| Motor vehicle registration fees due. | February 1—— : 
ports and payments due. | i; Motor vehicle registration and fees due. 
Passenger carrier’s mileage tax due. February 15 
Public utilities’ gross receipts tax reports ana | MINNESOTA Alcoholic beverage reports due from man 
payments due. | February 1—— _facturers and wholesale distributors. ee 

February 20 Annuity income tax and information returns | Gasoline tax reports and payment due. y 
Oil production tax report and payment due. due. Imitation butter report due. 

February 28—— Express, freight line, sleeping car, telegraph | | 
Gasoline tax report and payment due from) and telephone companies’ returns due. = i 

dealers and transporters. Railroad’s leased freight car report due. | NEVADA ; 
Royalty tax report due. | February 15—— ie 
February 10—— | Carrier’s gasoline tax report due. Y 
LOUISIANA Alcoholic beverage reports due from brewers. | February 25——_ 4 

February 1—— manufacturers and wholesalers. Dealer’s gasoline tax reports and paymer 4 
Chain store tax report due. February 15—— / due. ‘ 
Domestic corporation report due. ec neageate Bo gene a —— = due. ie 
Pipe line transportation tax ; otor venicie registration and fees due. | i 
Punite utility + ete tax —— Railroad’s semi-annual gross earnings report | NEW HAMPSHIRE S| 
Tobacco report due from wholesalers. due. February 1—— [ 

February 6—— February 20—— | Gasoline tax due. i 
Motor vehicle registration fees due. Intoxicating liquor report due from carriers. February 10—— 4 

February 10 February 25 Alcoholic beverage reports due from many 
Gasoline tax report and payment due from Gasoline tax due. facturers, permittees and wholesalers; pe i 

importers. mittee’s payment due. 1 
Kerosene tax report and payment due from February 15 4 
importers. Gasoline tax reports due. | 
Light wines and beer reports due from im- | 
porters. ‘ | 
Lubricating oils report due from importers. Ta FRaeee | 

February 15 February 1 : “ 
Gasoline tax report due from carriers. Hh x Quarterly installment of bank share tax due. ‘ql 
Intoxicating liquor reports due from dealers (8 <i ae Quarterly installment of property tax due. 

ee 

and manufacturers. ee February—First Tuesday . 
Kerosene tax report due from carriers. zy ar ES = Franchise tax report of domestic corporatioy 

Light wines and beer report due from carriers. | due. ; 

Lubricating oils report due from carriers. February 10—— rg 

Tobacco report due from retailers. MISSISSIPPI Excise tax report and payment due from 7 

February 20—— | February 1—— terstate busses. 

Gasoline tax reports and payment due from First semi-annual installment of property tax Gross receipts tax report and payment a 
dealers. due. from busses in municipalities. 

— tax report and payment due from | February 5—— | February 15—— 
ealers. 


Factories’ reports due. Alcoholic beverage reports due. 
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| February 282—— OKLAHOMA SOUTH DAKOTA 
ue. | Gasoline tax report and payment due from] February i—— | February ——s 
ind pay distributors. Oil, gas and mineral gross production tax} Tax due from motor carriers of passengers. 
Gasoline tax report due from carriers. | reports and payment due. February 15—— 
| February 5—— Alcoholic beverage sales report due. 
e€. | Operator’s report of mines other than coal Gasoline tax report due. 
om dis NEW MEXICO | due. ” Sales tax reports and payment due. 
S. February 10—— ebruary 28—— 
1—— 
got property report due. | Airport’s gross receipts report and tax due. | Foreign corporations report and fee due. 
» Mani) pebruary—First Monday. Alcoholic beverage reports and payment due. 
Property tax returns due from pipe line, rail- | February 15—— 
pee ” telegraph, telephone, ond transmis-| Gasoline tax reports and payment due. TENNESSEE 
sion ‘companies. Information returns under income tax due. February. 
uMs tape February 15 Motor carrier’s mileage tax due. Cottonseed oil mill’s report due. 
Occupational gross income tax reports and| Sales tax reports and payment due. February 10-—— 
payment due. Use tax reports and payment due. Alcoholic beverage barrel tax due. 
Oil and gas severance gross production re-| February 20—— Bus mileage tax report and payment due. 
port due. Operator’s report of coal mines due. Carrier’s gasoline report due. 
| Severance tax report and payment due. Last day to file alcoholic beverage report. 
ort dul? February 20— February 15—— "on 
Motor carrier’s report and tax due. | Annual statistical report of mines due. 
i February 25—— | | February 20—— — - eae 
ee Gasoline tax report and payment due. } | Freight carrier’s mileage tax and returns due, 
, due, Gasoline tax report and payment due from 
| distributors. 
NEW YORK 
February ae { TEXAS 
lue, — installment of state property tax ——— “ten oe : - 
: | eomargarine dealer’s report and tax pay- 
1e. | February 15 : ; | ment due. 
ue from Additional tax and report due from transmis- | February 20-— 
sion and transportation companies. OREGON Gasoline tax report and payment due. 
e Information : returns and_ remittances of February 10—— | February 25—— 
ia amounts withheld due. Oil production tax reports and payment due. Carbon black production tax report and pay- 
dealers! 4 February 20 a roe : February 15—— | ment due. 
. : PR stay beverage taxes and reports due. Income tax information returns due. ; Natural gas production tax report and pay- 
ebruary 29——— r February 20—— ment due. 
Conduit company’s taxes and reports due. Alcoholic beverage tax report and payment| Oil production tax reports and payment due. 
New York City public utility excise tax re- due. | Theatre’s prizes and awards tax report and 
turns and payment due. Gasoline tax reports and payment due. payment due. 
February 28—— | Motor carrier’s report and tax due. 
Gasoline tax reports and payment due. | 
Insurance companies’ premiums report and/| 
tax due. PENNSYLVANIA 
Water, gas, electric, etc., companies’ report | February 1—— 
j and tax due. ' Last day to file public utilities tax report 
and make payment. 
Motor carrier’s gross receipts tax report and 
NORTH CAROLINA payment due. | 
February 1—— February 10—— 
Bank share tax delinquent. | Malt beverage report due. 
February 10—— | Spirituous and vinous liquor report due from 
due. Alcoholic beverage tax and railroad report | importers, 
due. | Februar 
a man _ Gasoline tax reports due from carriers. | Alcoholic beverage tax report and payment | UTAH 
“4 February ——- ii a | due from manufacturers. | February 10—— ; 
. Sales tax report and payment due. | Bank share reports due. Gasoline tax report due from carriers. 
Ph ten liquor tax due. February 28 Liquor licensee’s report due. 
ebruary 20 ce ts a . | Mining occupation tax returns due. 
Gasoline tax reports and payment due from| Ga@soline tax reports and payment due. | Mining property tax returns due. 
distributors. February 15——— 
| Gasoline tax report and payment due from 
j RHODE ISLAND distributors and retailers. 
; | February 1—— ; Income tax information returns due. 
paymer}) Report due from owners of ships engaged in| February—Second Monday 
! foreign commerce. Public utility property tax returns due. 
February 10—— 
: Alcoholic beverage report due from manu- | 
:3 facturers; payment due 15 days after as- | VERMONT 
Fe sessment. | February 10—— 
3 Gasoline tax due. Alcoholic beverage tax reports and payment 
a February 15—— due. 
m man {3 Gasoline tax reports due. February 15—— 
lers; pega Electric light and power companies’ report 
| | February 28—— H 8 I Baas I 
ie] NORTH DAKOTA | Insurance company's gross premiums report | and tax due. : 
Hi February 15—— due. Income tax information returns due. 
|, Gasoline tax reports and payment due. | Last day to file corporation franchise report | February gp aie ' ate 
' Interstate motor carrier’s tax due. and pay fee. | Gasoline tax reports and payment due. 
+ Railroad and telephone company property tax | “as ae, premiums tax return 
“4 report due. : 
; 4 " SOUTH CAROLINA Last day for domestic banks to pay semi- 
a a February 10 annual installment of deposits tax. 
OHIO Admissions tax reports and payment due. 
_ 9 February 10—— Last day to file power tax return and make 
rporatio'y Admissions tax report and payment due. payment. VIRGINIA 
f) Alcoholic beverage reports due from class “A” | February 20 February 1—— 
. from ii and ‘‘B’’ permittees. | Gasoline tax report and payment due. Bank share tax report due. 
a February 20—— Pawnbroker’s property tax return due. February 10—— 
ment daa Gasoline tax reports due from dealers. February 23—— , Beer dealers, bottlers and manufacturers’ re- 
February 22—— Last day to file corporation license tax report. | port due. 


Gasoline tax due. Last day to file public utility franchise tax | February 20—— 
Gasoline tax report due from carriers. returns. | Gasoline tax reports and payment due. 
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WASHINGTON | February 28—— 


WYOMING 
Gasoline tax reports and payment due. 





February 15 



































| February 1—— : 

Jasoline tax reports and payment due. Motor vehicle carrier’s property tax return |) 
Insurance gross premiums tax returns due. WISCONSIN | due. =| 

| February 1 sip ster ee i 

WEST VIRGINIA Passenger motor vehicles registration and fees gueaee a ene Ses SENS Se. ; 

February 1—— due. Gasoline tax reports and payment due. 1 
Chain store tax due. | February 10—— Sales tax reports and payment due. i 
February 10—— Alcoholic beverage tax reports due. Use tax reports and payment due. : 
Alcoholic beverage tax report and payment}; Railroad and street railway’s semi-annual | February—Second Monday 8 
due. gross receipts report due. Mine products tax returns due. ; 
February 15—— February 20—— | February 20 ; 
Sales tax reports and payment due. Gasoline tax reports and payment due. | Motor carrier’s tax and reports due. 
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February 1——- 
Last day to file ownership certificates with | 
withholding agents where bond interest is 
exempt or excess tax withheld in aca 


| February 15——Continued 
Personal holding company returns due for 
fiscal year ended November 30. Form 1120H. 
“Resident foreign corporations and domestic 






wi Cala aS a 


Form 1000. | corporations with business and books abroad 
February 15—— or principal income from U. S. possessions |~ 
Annual information returns of dividends and | * oe | —returns due for fiscal year ended August 

other payments. Forms 1096 and 1099. } | 


31 by general extension. Form 1120. 
Second quarterly income-excess profits tax} 
payment due for fiscal year ended August 31. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 
Second quarterly income tax payment due on 


Annual report of profit on Navy contracts due 
for fiscal year ended November 30. Form | 
949, 

Corporation income tax and _ excess-profits 
tax return due for fiscal year ended No- 







































. returns of nonresidents for fiscal year ended 
vember 30. Form 1120. February 15 Continued May 31. Forms 1040B and 1120NB. 
Entire income-excess profits tax or first quar- Individual income tax return due for fiscal Stockbrokers’ monthly return of stamp ac- 
terly payment thereof due on returns for year ended November 30. Form 1040. count due for January. Form 8338. 
fiscal years ended November 30, due to be| [Last quarterly income tax payment due on| Third quarterly income-excess profits tax pay- 
filed by February 15. Forms 949, 1040, 1041, returns of nonresidents for fiscal year ended ment due for fiscal year ended May 31. 
1120, 1120H and 1120L. November 30, 1937. Forms 1040B and Forms 949, 1040, 1041, 1120, 1120H and 1120L. 
Entire income tax or first and second quar- 1120NB. 






. a February 20—— 
terly installments due under general exten- Life insurance company income tax return Monthly information return of ownership cer- 
sion on returns (citizens abroad, etc.) for 

scihimaie ‘ : due for fiscal year ended November 30. tificates and tax at source on bonds due for 
fiscal year ended August 31, with interest Weeus 11204. pone eum 200s 
at 6% from November 15 on first install- orm 1120L. y- “ 









ment. Form 1040 or 1120. Monthly information return of stockholders | February 28—— ; 
Entire income tax or first quarterly install- and directors of foreign personal holding| Admissions, dues and safe deposit box rentals 

ment thereof due on returns of nonresidents companies due for January. Form 957. tax due for January. Form 729, 

for fiscal year ended August 31. Forms| Nonresident alien individual income tax re-| ©%¢!s¢ tax on electrical energy, telegraph an? 





1040B and 1120NB. telephone facilities and transportation of oil 
















turn due for fiscal year ended August 31. 
Fiduciary income tax return due for fiscal Form 1040B. ant — line due od ogee Ber ge 
year ended November 30. Form 1041. Nonresident alien individual income tax re- presecpsancne: Rollyo + Ramdas: tees nig: tinge se 
‘ : : fancy wooden matches and gasoline due for 
Foreign partnership return of income due by turn due (no U. S. business or office) for January. Form 726. 
general extension for fiscal year ended Au-| _ fiscal year ended August 31. Form 1040NB.| fanufacturer’s excise taxes on sales due for 
gust 31. Form 1065. | Nonresident foreign corporation income tax January. Form 728. 
Individual income tax return due by general return due for fiscal year ended August 31.| processing tax on oils due for January. Form 
extension for fiscal year ended August 31 | Form 1120NB. 932. 







in case of American citizens abroad. Form Partnership return of income due for fiscal Sugar (manufactured) tax due for January. 
1040. . year ended November 30. Form 1065. Form 1 (Sugar). 











INTERSTATE COMITY AND GOV- T IS claimed that extrastate enforcement | of corporations, trusts and future interests. P 
ERNMENTAL CLAIMS of claims arising under revenue statutes | Moreover, federal courts constantly inter- P 
(Continued from page 30) would unduly burden the courts of the| pret and apply state statutes without diff- 

ae forum—but this argument could be applied | culty. The tax statutes of the several states P 
uals, but there would seem to be no obstacle | to all actions which are held transitory and | have the same basis and should be applied F 
to the enforcement of a right created by a|as a matter of fact relatively few such cases | among the states with ease. Besides, there 
state in favor of itself. are brought. This manner of enforcement | are local decisions to which the court of the 
abies ‘ : a would seem more beneficial, anyway, than | forum may turn for aid. This argument has 
NFORCING a revenue. claim ree to ask another state to help in the collec- | not kept other types of actions from being 
under a statute of a foreign state shoul tion of a claim, or to use a system analo- transitory and should not apply in this field. 
really be in accord with the local policy of ect Hae Oh diti  odiaiioel 

every state since, through reciprocity, each | $°US to that for the extradition o! criminals. 

state should thereby increase its own revenue. | !t is further claimed that it is difficult for the non-enforcement of foreign revenue 

In Broderick v. Rosner, 294 U. S. 629 (1935), | 4 court to enforce and apply the tax statutes | claims was originally predicated is non- 

a New Jersey statute attempting to allow | Of another state. This argument seems to | existent in the United States and hence 

residents to avoid statutory stockholder’s | anticipate difficulties which will never arise. | should not be made the basis on which one 

liability assessed by other states was held | Courts now apply the law of other states | state refuses to enforce a revenue claim of 
invalid. to decide complicated problems in the fields | a sister state. 
















EY al moi 


HE historical and factual basis on which 











PENDING STATEOTAX LEGISLATION 





























ue for ° ° * 
— Legislative S Scheduled for 1 
mestic | Cgts alive SeSsStons SCIeCAHTLE or 
abroad | 
essions 
August 
. a“ . - 
ts tax UNDER the above heading, report will be made of the 
rust 31. . . . . . . ° a2 oe —— : . 
11201, introduction of, and action taken on state tax legislation of importance to business interests. This section 
nyo will be confined to bills pending in state legislatures, and the final report will be that of enactment, when 
the bill is listed under the caption “approvals.” This feature is made possible through the facilities of the 
oT Commerce Clearing House Legislative Reporting Department, which furnishes a twenty-four hour report- 
x Daye ing service on all subjects for all states. A copy of the text of any bill reported may be obtained for a 
ay 31, ‘ 8 ° : S 
1120L. service charge of one dollar. Since we are unable to give you action on any bills as we go to press, we 
— present below a chart of the state legislatures scheduled for regular session in 1939, and have also inserted 
due for data relating to Alaska and the United States Congress. 
rentals 
ph and 
1 of oil . 
727. Calendar of 1939 Regular Sessions 
rs "~ Time ' Time Time Time 
ue or Limit Subject Limit Limit Subject Limit 
Date of Regular Limit Specials Regular Limit Specials 
lue for Jurisdiction Meeting (days) Specials (days) Jurisdiction i (days) Specials (days) 
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The Shop-Talkers 
(Continued from page 26) 


“Yes,” said Oldtimer. “They are not objects of 
admiration. But did you ever hear old Billy Sunday?” 

There was a chorus of “Noes.” 

“Well,” resumed Oldtimer, “he was frequently 
told that his revivals did no permanent good. The 
converts nearly always immediately backslid. But 
he had an incontrovertible answer. A man who 
takes a bath once a year is cleaner than a man who 
never bathes at all.” 

“Clever,” said Philo. “But if going to a meeting 
once in a while is the equivalent of the revival bath, 
then the independents you condemn are better than 
the members who never go at all. Most of them 
chisel into all the important meetings; some as 
guests, others just crash.” 

“That makes them all the worse,” responded Old- 
timer, “and completely annuls their claim to being 
able to get along without the societies. They are 
merely parasites.” 

“This joining can become a nuisance though,” said 
Star. “I reckon I’m a joiner, and I feel that once 
I’ve joined I should go, and the result is, I’m tied 
up two or three evenings a week.” 

“A man who wants to be part of a community must 
join organizations,” said Oldtimer. “Obviously any- 
thing can be overdone. 2 

“This steak isn’t,” said the Kid. 

but the man who wants to get and retain 
clients must join. I think a man who joins just for 
that purpose is wrong. But let him join for what he 
can put in, and presently he’ll begin to take out.” 

“That’s not completely true,” said Star. “l’ve 
been an active Legionnaire for 19 years and I still 
can’t get my post to as much as remit my dues for 
my really hard work as auditor.’ 


But do you get nothing out of its membership ?” 
queried Oldtimer. ‘Why the answer is self-evident. 
You wouldn’t keep up the membership if you didn’t.” 

“Reckon you're right,” said Star. 

“If you'll pardon my using the vertical pronoun a 
while,” said Oldtimer, “let me describe my own case. 
First of all, | belong to my state and national pro- 
fessional societies and am active therein. I — 
to a church. I don’t go every week—but I serve 
with a lawyer who specializes in estate work, as 
member of the auditing committee. By all rights, 
the church should be on a July 31 fiscal year instead 
of a calendar year.” 

“Then why isn’t it?” asked the Kid. “Can’t you 
persuade the trustees ?” 

“It’s not easy to change a century old charter,” re- 
plied Oldtimer. ‘‘So in the midst of closing paying 
clients in January, I must devote one day of my time, 
donate several days of junior time, and one night to 
stand up at the congregational meeting to read the audit 
report and answer any questions that are put. I’ve 
got to attend meetings of the finance committee, 
though not a member thereof. A similar situation 
exists in the lodge to which I belong. Between the 
combined church and lodge membership, I have just 
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one paying client; yet I keep up both. Recently, 
I’ve had some reliefi—my Youngster can represent 
me. Let people talk all they please about the evils 
of inherited wealth and titles, the democracy of 
elected rather than royal rulers, the fact remains that 
a name and a family mean a lot. Years ago, I tried 
having a bachelor partner represent me. In turn, | 
covered him in his organizations. But we never felt 
satisfied, nor did the organizations. While they do 
accept my son, who, bright as he is, is not yet pos- 
sessed of the mature judgment and experience of 
my partner.” 


“It’s a good point,” said Philo. “It reminds me 
of my earliest business experience, which was in a 
factory of which my dad was part owner. I was 
treated no differently from any other employee (but 
that’s another story). The point is that there were 
several suppliers who did not make deliveries as 
ordered or promised. In busy seasons it meant one 
young clerk spent more than half his time just ge 
lowing up orders and getting them in. One day, 
was detailed to the job, the regular fellow being Yi 
up with a cold. The results were amazing. Ev ery- 
one recognized my name. No one knew I was just 
a junior stock clerk, at eight dollars a week, whereas 
the regular stock clerk got ten. To these suppliers, 
I was ‘the boss’s son.’ And did the goods start roll- 
ing in! Whereat, dad’s partner gave me the follow 
up job as regular, but didn’t raise my pay.” 


HERE was a general chuckle. Then Oldtimer re- 

sumed. “It’s a good story. And it bears out my 
point. You were a part of the organization; a per- 
manent part; you commanded more respect. A man 
who joins a church or society or lodge or club, ac- 
quires a position, even a feeling, of stability. Both 
the community and he sense this, even though they 
do not express it in words.” 

“And as for the family name,” said the Kid, “let 
me tell one. One of my clients is, let us say, the 
John Doe Corporation. Long ago, most of the Does 
died or sold out. But customers did not know, or 
ignored it. And complaining customers, who failed 
to get what they deemed satisfaction, would indig- 
nantly demand to see Mr. Doe. They seemed to feel 
cheated when told that they could see Mr. Aye, the 
managing Vice President, or Mr. Bee, the Secretary- 
Treasurer, and so forth. You couldn’t measure the 
goodwill lost, but you could feel it.” 

“Then one day I noticed the name of Doe on the 
payroll. I asked about him. He was just an em- 
ployee. Investigation showed no trace of kinship 
with the founders. But he was an intelligent, well 
educated, neat looking young man. The rest was 
easy. Transferred to the Complaint Department, he 
first was put to signing all letters from that depart- 
ment. Soon as he’d learned enough, customers who 
wanted to see Mr. Doe, saw Mr. Doe. They made 
him an officer, though at only thirty-five per week. 
But now he’s a real vee pee, at a high salary, and 
the store is getting its full money’s worth.” 

“Verily I say unto you,” said Philo, “a good name 
is rather to be chosen than great riches. For if you 
have the one, the other will come unto you.” 
“Happy New Year!” said Oldtimer. 
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Real Estate Boards Condemn 
the Chain Store Tax Bill 


Unconvinced by Representative Wright Patman’s 
personal exposition of his “death sentence” chain 
store tax bill, delegates to the annual convention of 
the National Association of Real Estate Boards re- 
cently adopted, by an approximate 2 to 1 vote, a 
resolution condemning the proposal as one which 
would disrupt commercial property use and dislocate 
real estate values. 


The action followed three days after Patman un- 
successfully crossed oratorical swords with mild- 
mannered Paul H. Nystrom, professor of marketing 
at Columbia University, in a vigorous debate on the 
question, “Shall National Chain Stores Be Taxed 
Out of Existence?” Accounts of the debate, a feature 
of the convention’s opening day program, agreed 
that Nystrom’s scholarly arguments for the nega- 
tive received the audience’s unqualified “viva voce” 
endorsement. 


In view of the prestige of the organization, which 
represents 50,000 members from 455 federated local 
boards, observers considered its action the second 
major defeat for the Patman forces within a month. 
The first occurred when the American Federation of 
|.abor convention at Houston also took action align- 
ing its 5,000,000 members in opposition to the Pat- 
man act. 


Rep. Patman has promised that his proposal, which 
would impose a graduated tax on chain stores up 
to $1,000 a store times the number of states in which 
the chain operates, will be introduced as soon as 
possible after Congress convenes in January. 

The realty boards’ resolution, after commending 
the chain stores for skilled management which has, 
“tended to improve the character of retail districts, 
to stabilize land values and thus has contributed to 
the stability of real estate and local government 
revenue” pointed out that elimination of the chains 
would “entail a widespread disorganization of com- 
mercial property use and a subsequent dislocation 
of real estate values in the business centers and 
subcenters of every American city.” 

It branded the proposal as being against the pub- 
lic interest and expressed the association’s convic- 


tion that enactment of the bill would be “harmful 
to the normal development of our economic and 
community life.” 

The resolution’s reference to the disorganization 
which would result in commercial districts should 
the Patman act be adopted is apparently a direct 
refutation of the representative’s own assertion that 
continued growth of the chain stores would result 
in a “breakdown of rent schedules.” 

It parallels Nystrom’s contention that “driving the 
chain stores out of present thriving trade centers 
will demoralize real estate values, wreck central 
business sections, and make ghost towns out of them.” 


“More than 130,000 property owners who are rent- 
ing stores to chains and who are collecting a total of 
$450,000,000 in rentals per year would be affected by 
the bill,” he pointed out. “In addition, present tax 
structures would be dislocated by depriving govern- 
ment tax agencies of annual revenue exceeding 
$225,000,000,” Nystrom said. 

Spirited discussion from the floor preceded the 
adoption of the resolution which finally was ac- 
cepted as presented. It was introduced by Frank 
S. Slosson, former president of the National Associa- 
tion of Building Owners and Managers. The Chicago 
Real Estate Board, in codperation with attending 
delegates representing the 24 largest boards through- 
out the nation sponsored the resolution. The Chicago 
body adopted a similar resolution a week previously. 


Nation-Wide Tax Survey Launched 


Taxes! Taxes! Every business man is talking 
about his tax problem. Yet no one actually knows 
the present tax burden on trade or industry. It is 
well known that the tax load on business has grown 
heavier in recent years, that taxes frequently absorb 
a large part of potential profits. Nevertheless, busi- 
ness men do not know which industries carry the 
heaviest burden ; whether taxes bear most heavily on 
small, medium or large concerns; or how much tax 
is federal, how much state and local. 


A nation-wide survey now being made by Dun & 
Bradstreet, Inc., will yield answers to these ques- 
tions in addition to continuing last year’s ‘‘Survey 
of Business Trends’—estimates of 1938 sales volume 
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Distinguishing the services ren- 
dered by petitioner as town coun- 
sel from those rendered by the 


” 


i oe oa employees of the New York Port 
waeemee meme Aithority, as set forth in Helver- 
es iy v. Gerhardt? the Board’s 
Tee = majority opinion held that the 





The Interior of the Senate Chamber—Photographing the Senate 


in Session Is Prohibited 


in various trades and industries, and inventory in- 
vestment at the close of the year. Is business forg- 
ing ahead, holding its own or slipping backwards? 
Have sales i improved as much during 1938 as is gen- 
erally reported? Are inventories being depleted or 
are warehouses and shelves still overstocked ? 

About the first of January two million ques- 
tionnaires will be mailed to every business concern 
listed in the Dun & Bradstreet’s Reference Book. 
very manufacturer, wholesaler and retailer in the 
country is asked to give his experience. The ques- 
tions have been prepared with the advice of leading 
business men, economists and tax experts to yield 
a maximum of information with minimum effort on 
the part of contributors. 

Following last year’s precedent, the results of this 
“Business Trend” and “Tax Burden Survey” will first 
be published on a summary basis, but detailed 
analyses of major problems and divisions will follow 
as rapidly as completed. However, the speed with 
which the information is released will depend upon the 
promptness with which the answers are submitted, 
and the size of the sample available for analysis. 

Our readers are urged to cooperate in order that 
the data may be comprehensive and accurate. 


Exemption of Compensation 
of Town Counsel 


That the matter of the taxability of the compen- 
sation of state officers and employees is far from 
definitely settled is indicated by four dissents accom- 
panied by two dissenting opinions in connection with 
a majority opinion of the Board on the subject. The 

case was Sydney Rk. Wrightington,’ and the issue was 

whether the salary of the town counsel of Lexington, 
Massachusetts, for 1934 and 1935 was taxable. The 
salary was for general services such as the drafting 
and approval of town documents and the giving of 
legal advice and opinions to town officers. Fees 
which he received for litigation services were not 
at issue. 


services of petitioner were tax- 
exempt inasmuch as they “cov- 
ered the entire field of existence 
and activity of the town, touching 
it at every point where the law 
might operate upon it. In every 
sense the petitioner was engaged 
in performing an inherent and 
traditional function of govern- 
ment.” With respect to whether 
the imposition of the federal tax 
upon petitioner would operate as 
a burden on the state, the ma- 
jority opinion stated: 


“* * * Tt is difficult to believe, now- 

ever, that the Gerhardt opinion must 

be read as requiring such a showing 
to support every claim of immunity which is made under the 
established doctrine that the Federal Government may not 
by taxation interfere with the free operation of the gov- 
ernmental functions of the states. Collector v. Day, 78 U.S. 
113. To read it as meaning this would logically lead to 
the conclusion that even the statutory compensation of 
the governor of the state may be taxed by the Federal 
Government unless evidence is introduced the preponder- 
ance of which shows that such tax operates in fact as an 
interference with the carrying on of the state’s essential 
governmental functions or those which are indispensable 
to its existence as a state. Such a burden of proof would 
practically nullify the constitutional doctrine itself, for it 
is hard to conceive how the burden could be discharged 
by any individual officer or employee of a state. We are 
unable to conclude that the decision in the Gerhardt case 
may be carried so far. * * *” 
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Two Board members dissented, without written 
opinions, and two members wrote dissenting opin- 
ions. The dissenting opinion of Board Member 
Disney is quoted in part: 


“* * * Too much emphasis, I think, has been placed upon 
the idea of separate sovereignties and the fear of encroach- 
ment of one upon the other in the tax field. The dichotomy 
in the governance of the citizen of the United States does 
not cut so deeply. Nation and state should not be treated 
as wholly independent sovereigns. 
and nowhere more so than in the tax realm. The employee 
of the state is a citizen of the United States, subject to its laws. 
Realization of this interdependence and the pragmatic 
nature of income tax dictates that we should realize that 
there is in plain fact no burden upon the operation of state 
government because of nondiscriminatory federal income 
tax upon those who administer it in the indirect manner 
of the employee who is petitioner here. Though the func- 
tion performed by him [as town counsel] be essentially 
governmental, I think the burden upon state is essentially 
chimerical, not factual.” 


British and American Taxes 


“Frequently the statement is made that the people 
of the United States bear a much lighter tax burden 
than the people of Great Britain,” says a recent 
pamphlet “Facts about Tax” issued by the U. 
Chamber of Commerce. “British income taxes are 
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pointed to as an example of what the American citizen 
would have to pay if the British fiscal policies were 
applied to this country. 

“Tt is true that the British income tax bears more 
heavily than the American tax upon certain income 
groups, particularly those in the lower brackets. 
Usually, however, advocates of high income taxa- 
tion in this country neglect to point out that in 
addition to the Federal Government, many state gov- 
ernments also levy income taxes. 

“Tt is also true that the burden of property taxes 
and indirect taxes in this country is much heavier 
than in Great Britain. The consequence is that the 
per capita taxes in 1937 were nearly the same in both 
countries. Currently, our business corporations have 
a heavier tax burden than those of Great Britain. In 
1937 the British per capita taxes were $100.81 (con- 
verting pounds into dollars at the 1937 exchange 
rate), whereas American taxes for the year were 
$95.16 per capita.” 


Chandler Act Amendments Reflected 
in Income Tax Regulations 


As a result of the Chandler Act, two Articles in 
Regulations 94 were recently amended. Art. 22(a)-14, 
having to do with “cancellation of indebtedness,” 
originally consisted of one paragraph, the last sentence 
of which was, “Income is not realized by a taxpayer 
by virtue of the discharge of his indebtedness as the 
result of an adjudication in bankruptcy, or by virtue 
of a composition agreement among his creditors, if 
immediately thereafter the taxpayer’s liabilities ex- 
ceed the value of his assets.” 

The Article as amended omits this last sentence 
from the first paragraph, which is now designated 
paragraph (a), and there is added to the Article a 
paragraph (b) having to do with the realization or 
non-realization of income in proceedings under the 
Bankruptcy Act. 

A new Article 113(b)-2 is added, entitled “Ad- 
justed basis: Cancellation of indebtedness,” having 
to do with the effects of the Bankruptcy Act. 

The old Article 113(b)-2, entitled “Substituted 
basis,” is renumbered Article 113(b)-3, and is 
amended to omit an example, previously presented, 
and to amplify the Article itself. 


Inspection of Returns—Regulations 


Revised to Include 1938 Act 


In T. D. 4873 Secretary of the Treasury Morgenthau 
has issued regulations under which returns may be 
inspected. 

The regulations consist of three parts. Part I 
relates to income, excess-profits and capital stock 
tax returns and returns under Title IX of the Social 
Security Act. Arts 1 to 4 contain definitions of 
“return,” “corporation,” “partnership,” and “stock,” 
respectively. 

Inspection of estate and gift tax returns filed after 
June 16, 1932, is treated in Arts. 1 to 4 in Part I] 
of the Treasury Decision. 

Part III contains general provisions, and relates 
to inspection by Treasury officials and employees, 
by branches of the Government other than the Treas- 
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ury Department, and inspection by Government 
attorneys. Art. 5 of Part III provides that in any 
case where the Regulations authorize inspection of 
a return, the Commissioner may, in his discretion, 
permit inspection of other records and reports con- 
taining information included or required by law to 
be included in the return. Art. 6 of Part III provides 
that, generally, returns may be inspected only in the 
Bureau at Washington unless they are in the custody 
of a collector or agent in charge. In such case they 
may be inspected in the office of such official but only 
in the presence of an internal revenue officer designated 
for that purpose. Art. 8 of Part IIT calls attention 
to the penalties for unlawful disclosure of informa- 
tion contained in returns. 


Tax Rental Ratios 


Three and one-third months of your rent money 
each year goes for taxes, if you live in a house; 
seven weeks’ rent is taken by taxes if you are an 
apartment dweller. 

Of 48 United States cities reporting in a survey by 
Northwestern National Life Insurance Company, 29 
have increased their realty tax rates over those of 
the preceding year. Rents, which rose along with 
taxes in 1937, receded somewhat during 1938, but the 
tax collector still gets about the same proportion of 
your rent dollar as he did a year ago—not quite 29 
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cents, if you live in a detached house, and slightly 
over 14 cents, if you are an average apartment 
dweller, the study shows. 

The lower ratio of realty taxes to apartment ren 
tals, the report points out, is offset by the fact that 
approximately one-half of the apartment rental dol 
lar goes for services, such as fuel, water rent, janitor 
service, etc. 

The records of representative groups of residential 
property in 32 widely scattered cities, revealed by 
realtors who co6perated in the survey, show that 
realty taxes levied in 1937 for payment in 1938 were 
up 7.8 per cent over taxes assessed on the same prop 
erties for the preceding year. 

Meanwhile, rent levels in the United States as a 
whole have receded since January, 1938, after a 
three-year rise, and are now only four per cent above 
rental rates of a year ago. 

Annual rentals on the 167 apartment houses in 
the survey, containing 2,831 apartments, averaged 
$9,546.44 per building at present rates, or approxi- 
mately $47 per month per apartment, while taxes 
due in 1938 averaged $1,341.72 per building, or about 
$80 per apartment. Taxes thus take 14.1 cents out of 
each rental dollar, or a little over seven weeks’ rent 
per year. 

Rental and tax records on sample groups of de 
tached dwellings in 31 cities show average monthly 
rentals of approximately $45 per home at current 
rates, while the 1937 taxes which had to be paid in 
1938 average $155.70 per residence, thus taking 28.8 
cents out of each rental dollar, or a little over three 
and a third months’ rent per year. 

Ratios given on the properties studied are of taxes 
to rental rates, the report points out; no attempt is 
made to allow for vacancies or collection losses, and 
the ratio of taxes to actual income would necessarily 
be somewhat higher. 

The study just completed supports the results of 
a similar survey made a year ago by the same or- 
ganization, when approximately the same average 
tax ratios were revealed by a study of 7,964 dwelling 
units in 48 cities. 
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Payments by the Federal 
Government to the States 


Payments by the Federal Government to the states 
amounted to a total of $3,729 million in 1937, accord 
ing to a recent analysis by the National Industrial 
Conference Board. 

The Works Progress Administration accounted 
for $1,816 million or almost one-half of the total for 
all purposes. Combined expenditures in connection 
with the Agricultural Adjustment program and the 
Farm Security Administration were $702 million. 
Funds apportioned to the states for highway pur- 
poses amounted to $349 million. 

The Conference Board study, “The Cost of Gov 
ernment in the United States, 1935-1937,” shows that 
New York ranked first in the amount of money re- 
ceived from the Federal Government in 1937. The 
total for this state was $407 million of which $313 
million represented the allocation of funds by the 
Works Progress Administration. 

Delaware ranked lowest receiving only $6 million 
in federal funds in 1937. 


U. S. Gold Hoard 


Twice as much gold is now held by the U. S. 
Government as has been produced in South Africa, 
the world’s richest gold ffeld during its productive 
lifetime. This field has produced about seven billion 
dollars worth of gold, according to Jron Age. 


Outlook for Federal Tax Legislation 


When Congress convenes in January it will prob- 
ably be confronted with the problem of revising the 
internal taxation set-up of the Federal Government. 
It would seem to be necessary that this be done be 
cause of the tremendous excess of federal expendi 
tures over federal receipts. Certainly there cannot 
be much hope for a lessened tax rate. 

It is said that attempts will be made to increase 
the income tax by adding a fixed percentage to the 
income tax in every bracket, and Senator La Follette’s 
“broadening the base” idea will 
probably be advocated. 

Whether or not there will be 
an armament tax is a matter of 
conjecture although conditions 
abroad will cause a great support 
for such temporary taxation. 

Since the undistributed profits 
tax provisions continue until 
December, 1939, that old bone of 
contention will undoubtedly be 
brought up again and whether or 
not it will again be amended or 
allowed to die a natural death 
only a seer could foretell. Some 
think that a graduated corporate 
income tax is likely. Although 
the leaders in the Administration 
would limit tax legislation to 
the “absolute necessities” some 
changes may prove necessary in 
the corporation income tax plan. 
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The Fair Market Value of Blocks of Stock 
(Continued from page 18) 


large blocks of securities is a matter of fact to be 
determined on the basis of the evidence presented. 
In several instances the evidence relied on proved 
that a discrepancy existed between quotations as to 
small transactions and those of a large block. This 
evidence was not an estimate of the price to be 
realized by “dumping” a large block but an appraisal 
of such block based on the testimony of experts 
accustomed to distribute such blocks. Despite the 
attention given such testimony the “Blockage Rule” 
was decisively refuted. The Board of Tax Appeals 
in Safe Deposit & Trust Co. of Baltimore, Executor 
v. Commissioner, 35 BTA 259, (Jan. 15, 1937), ex- 


plains its action: 


“This conclusion has not been arrived at by any dog- 
matic recognition or nonrecognition of any so-called ‘block- 
age’ rule, i.e., that a large block of shares of one kind is 
ipso facto to be valued with or without relation to the 
value of one share in a smaller block. ‘Blockage’ is not a 
law of economics, a principle of law, or a rule of evidence. 
If the value of a given number of shares is influenced by 
the size of the block, this is a matter of evidence and not 
of doctrinaire assumption.” 


The Fourth Circuit Court of Appeals upheld the 
3oard in a decision rendered April 5, 1938, contain- 
ing the following conclusion: 


“In our opinion, the Board was right in basing its con- 
clusions upon the realities as it found them rather than 
upon consideration of abstract logic. It could not ignore 
the pregnant fact, having found it to exist, that a large 
block of stock cannot be marketed and turned into money 
as readily as a few shares. The opposite condition might 
possibly have prevailed, for the influence of the ownership 
of a large number of shares upon corporate control might 
give them a value in excess of prevailing market quota- 
tions; in which event the application of the administrative 
rule would be unfair to the government. It would have 
been improper of course to have adopted as the true value 
of the stock the price obtainable by forcing or dumping 
the whole block on the market at one time; and likewise 
improper to have based the finding on the value as of an 
earlier or later date. But the Board did none of these 
things. It took into consideration the difficulty inherent 
in disposing of so large a quantity of stock, the market 
price for a few hundred shares on the day of death and 
the downward trend of the market as indicated by sales 
before and after death, and it made an estimate of market 
value of the whole, as required by statute. In so doing 
it was obliged to use its best judgment rather than a cut 
and dried formula; but this was only the employment of 
a familiar process which on numerous occasions has been 
defended by the courts.” 


The Board of Tax Appeals a short time after its 
decision in the Safe Deposit & Trust Co. of Baltimore 
case in an unreported memorandum decision (April 
30, 1937) in the cases of James C. Kimberly v. Com- 
missioner, Docket No. 85798, and S. F. Shattuck v. 
Commissioner, Docket No. 85797, again held that 
quotations resulting from small transactions were 
not representative of the value of a large block where 
uncontradicted testimony of qualified witnesses 
proved otherwise. The Board pointed out that but 
10,200 shares of one of the stocks in question were 
traded in on the New York Stock Exchange during 
the entire year 1934 representing but one-third of 
the gift of Petitioner Shattuck on August 4, 1934. 
The Board stated: 
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“Easy, efficient administration and its consistent uni- 
formity in a taxing statute are desirable, as respondent 
argues. But neither is indispensable when conflicting with 
value, upon which fact, alone, the state measures the tax. 
Thus, in determining the disputed values of the present 
gifts, we have refused to be bound by the hard and fast 
rules contained in respondent’s Regulations 79, Article 19, 
supra. The values here found for those gifts on the basic 
dates constitute a determination upon all the evidence as 
to the prices which could reasonably have been realized 
for them.” 


One of the stocks whose valuation was at issue 
in the Shattuck and Kimberly cases, Kimberly-Clark 
Corporation stock, was also the subject of valuation 
in F. J. Sensenbrenner v. Commissioner, Docket No. 
81865, (December 18, 1935), where the Board in an 
unreported memorandum decision issued prior to the 
change in the Gift Tax Regulations also had held 
that quotations resulting from isolated transactions 
were not a guide as to the value of a large block. 


The Shattuck and Kimberly cases were appealed to 
the Circuit Court of Appeals and the Board’s deci- 
sion was sustained. The Seventh Circuit Court of 
Appeals in Commissioner v. S. F. Shattuck, No. 6539, 
July 5, 1938, used the following pertinent language: 


“To hold that the value of a large block of corporate 
stock, for which there is no market, must be determined 
at the same value per share as that for which a few shares 
were sold, for which there was a market, without taking 
into consideration other factors and circumstances which 
plainly affect the value is supported by neither logic nor 
reason. It is a matter of common knowledge that the value 
of any product or commodity, whether it be wheat, hogs, 
or otherwise, is affected by the law of supply and demand, 
and that where the former far exceeds the latter, it has a 
depressing effect upon value. Reference to the daily mar- 
kets of the country support this statement. No doubt the 
value of corporate stock is similarly affected.” 


A most scholarly study of the subject under dis- 
cussion is presented in Jenkins et al., Executors v. 
Sith, Collector, (Nov. 8, 1937) by the United States 
District Court of Connecticut. The entire matter of 
valuation is rather thoroughly covered and the con- 
clusion is in agreement with that of the Board and 
the Circuit Court of Appeals in the cases cited here- 
tofore. The decision, in part, follows: 


“In the Law of Federal Income Taxation, by Paul and Mer- 
tens, Vol. 5, sec. 52, 17A, Supplement, the authors say: 

“Tt is incorrect, however, to assume that the value of 
each unit can be determined without reference to the value 
of the whole block or aggregate of stock or securities 
owned by the taxpayer. In a determination of intrinsic 
value it may be proper to determine the value of each 
unit without reference to the size of the block owned and 
without reference to the absorbing qualities of the market. 
However, the statute requires a determination of the fair 
market value and not intrinsic value. The determination 
of market value requires a consideration of the salability 
of the entire block held.’ 

“Actual exchange quotations are, of course, the best evi- 
dence of the fair market value of stock, provided they 
refer to representative sales. In order to be representative, 
the amount of stock sold must bear some reasonable rela- 
tion in volume to the amount of stock being valued. In 
the instant case, out of 672,100 shares outstanding, of which 
17,679 are to be valued as of November 1, 1934, less than 
200 shares were sold during the entire week in which that 
date occurred. The prices obtained for 200 shares are not 
representative of the price at which a block of over 17,000 


. 





















































42 TAX ES— The Tax Magazine 


shares could have 
reflect that market 
of a large block. 


been sold. The exchange quotations 
value of small lots of shares but not 


“It may seem, theoretically, that a large number of shares 
in a block should have a value equal to the number of 
shares times the market value of each share, but here 
theory is not in accord with actual fact. The explanation 
may be in the fact that market value does not necessarily 
reflect true value. But the value designated by the statute 
is market value, and however illogical that value may be, 
it is the value which must be ascertained. Intrinsic value 
may be a more accurate index to use for tax purposes, but, 
whether it is or not, Congress has chosen to use market 
value as the base.” 

The cases heretofore considered do not subscribe 
to the theory advanced by the Regulations that the 
market value of a block is the market value of one 
share times the number of shares in the block. In 
each instance the Commissioner had merely intro- 
duced the average of high and low for the date in 
question or the mean of bid and ask. In several 
cases, however, the Commissioner was sustained in 
using the mean of high and low but such cases do 
not upset the law of those heretofore cited because 
they are distinguishable in that such average market 
price was considered more representative of the value 
of the block than the estimates supported by other 
evidence. 

In Frank J. Kier et al., Executors v. Commissioner, 
28 BTA 633, (July 7, 1933) the Board held that earn- 
ings, progress, dividends and various other factors 
were sufficient to sustain the market value used by 
the Commissioner. The Board pointed out that in 
one month, but a few months after the date of valu- 
ation, two-thirds of the number of shares in question 
were traded. 

In Cecil H. Gamble, Executor v. Commissioner, 33 
BTA 94, (September 26, 1935) the Board upheld 
average market price of a stock as the value of a 
block. Testimony had been introduced to show that 
the block of stock involved would depress the nar- 
row market in the stock, but the Board held that 
the excellent financial record of the company and 
the stability of the market price of the stock over 
an extended period of time were factors substan- 
tiating the average market price as the value. 

In the Estate of Archibald M. Chisholm, Archibald 
M. Chisholm, Jr., et al., Executors v. Commissioner, 
37 BTA 24, (January 21, 1938) the Board upheld the 
average market price as used by the Commissioner 
with respect to a stock selling at 2%. Proof con- 
sisted of the opinion of a broker that if all the shares 
had been offered for sale, the market would have 
been depressed so that a price in excess of 1% could 
not have been obtained. No evidence was intro- 
duced as to the financial condition of the corporation, 
its operations, assets, or earnings, its history or pros- 
pects. The Board in its decision held that its decision 
in the Safe Deposit & Trust Co. of Baltimore case 
did not lay down the doctrine that the value of a 
large block of shares must be regarded as lower than 
the unit market prices of small lots but rather that 


January, 1939 


the question must be considered in each case upon 
evidence specifically applicable to the problem in hand. 


Income Tax Cases 


In the course of the cited cases, several cases in 
which large blocks of stock were valued for income 
tax purposes were discussed. These cases will not be 
treated here other than to say that in the main they are 
in accord with the cases on valuation for Gift and 
Estate Tax purposes. In cases where the Commis 
sioner’s formula of average of high and low market 
price was used the Board or the Court favored .such 
evidence as against other evidence presented. In one 
case, however, that of William S. Gordon, Trustee v. 
Commissioner, 33 BTA 460 (November 14, 1935) the 
Board, with four members dissenting, held that for 
practical purposes market quotations fairly reflect 
fair market value. It should be pointed out that 
the evidence in the case showed the stock to be 
freely traded on the New York Curb and the petti- 
tioner relied on the argument that the market in 
September, 1929, was inflated, that a syndicate’s op- 
erations had inflated the price of the stock in ques- 
tion, and that the block sold at once would depress 
the market. 


The other cases which as stated are in accord 
with the cases cited herein are James Couzens v. Com- 
missioner, 11 BTA 1040, (May 5, 1928); St. Louis 
Union Trust Co. et al., Co-Trustees v. Commissioner, 
30 BTA 370, (April 13, 1934); Rogers, Collector v. 
Strong, 72 Fed. (2d) 455, (August 1, 1934); Anita 
Owens Hoffer v. Commissioner, 24 BTA 22, (Septem- 
ber 16, 1931). 


The Laird Case 


A different angle to the valuation of large blocks 
for estate tax purpose was presented in Laird et al. 
v. Commissioner where the blocks formed the assets 
of a rather closely held investment trust whose stock 
was being valued. The Commissioner decided the 
value of the investment trust stock was determined 
by taking its investments (all large blocks) at aver- 
age market prices and dividing the total by the 
number of shares of the trust outstanding. At a 
rehearing the Circuit Court of Appeals remanded the 
case to the Board which had sustained the petitioner 
and ruled that not only asset value but earnings and 
dividend-paying capacity must be considered in valu- 
ing the stock of the investment trust. The Court 
pointed out that no one could have forced the trust 
to sell the stock on the date of death, and, if it had 
been sold, the large blocks would have driven the 
market price down. The rehearing before the Board 
is in process and a ruling may be expected shortly.* 
The decision in the Laird case should prove impor- 
tant to those confronted with the task of valuing 
stock of personal holding companies holding large 
blocks of stock. 

(Continued on page 55) 





* Editor’s Note—Decided October 18, 1938. 
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Changes in New York State Tax Law - 1938 


(Continued from page 20) 


vesting in and re-investing in stocks, bonds and other 
securities for its own account, but excludes a cor- 
poration which (a) is a merchant of or a dealer in 
stocks, bonds or other securities, regularly engaged 
in buying the same and selling the same to customers, 
or (b) has less than eighty-five per centum of its 
average gross assets, at cost, invested in stocks, 
bonds or other securities or consisting of cash on 
hand and on deposit, during the year covered by its 
report, or (c) has more than twenty per centum of 
its average gross assets, at cost, invested in the 
stocks, bonds and other securities of any one cor- 
poration, other than a municipal corporation or an 
investment trust as herein defined, during the year 
covered by its report.” 


You will find the matter dealing with the taxation 
of investment trusts in a new section of Article 9-A 
numbered 214-b. They are subject to a 4%4% tax on 
entire net income instead of 6%, but the tax, as in 
the case of other corporations, may not be less than 
$25.00 nor less than one mill on each dollar of capital 
stock within the state. Apportionment of the entire 
net income or capital may be made on the basis of 
the ratio that such gross assets of the investment 
trust as consist of stocks, bonds and other securities 
located within New York bear to the total of those 
assets wherever located. 


Allocation 


In allocating bonds or other securities, those issued 
by the United States are not to be used in determin- 
ing allocation. With respect to any other stocks, 
bonds or securities, only such portion of their value 
is to be deemed to be within New York “as the gross 
value of the assets of the issuer or obligor thereof, 
other than patents, copyrights, trade-marks, con- 
tracts and good will, located within this state, bears 
to the gross value of the assets of the issuer or 
obligor, other than patents, copyrights, trade-marks, 
contracts and good will, wherever located.” It should 
be noted that apportionment is permitted irrespective 
of the fact that the investment trust may have no office 
or place of business outside of the state, thus represent- 
ing a radical departure from the law as it applies to 
all other corporations. 


It is also provided that the issued capital stock or 
the entire net income to be allocated to New York 
shall not be less than fifteen per cent of the entire 
issued capital stock or entire net income unless the 
investment trust establishes to the satisfaction of 
the tax commission that less than fifteen per cent 
of its business is carried on in this state. Therefore, 
an investment trust having an office only in the State 
of New York and showing an allocation of capital or 
income of less than fifteen per cent to New York will 
be required to allocate at least fifteen per cent of 
such capital or income to New York. 

The same enactment provides that for the pur- 
pose of the license fee of foreign corporations, the 
capital of a corporation invested in the stock of an- 
other corporation shall be deemed to be assets located 
where the assets of the issuing corporation, other 
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than patents, copyrights, trade-marks, contracts and 
good will, are located. 

Chapter 541 of the Laws of 1938 makes certain 
technical changes in Section 182 of the tax law (that 
dealing with taxes on real estate corporations). It 
also writes into Article 9-A the provision heretofore 
mentioned with respect to investment trusts and 
foreign corporation license fees, namely, that in de- 
termining the value of stock of another corporation 
for allocation purposes, the value of assets of the 
issuing corporation shall be used except patents, 
copyrights, trade-marks, contracts and good will. 

Because of the fact that heretofore there has been 
much avoidance of franchise taxes where these were 
based on capital due to the switching of cash balances 
out of the state at certain times of the year, the 
legislature provided in this same chapter that for 
the tax year beginning November 1, 1939, and all 
years thereafter, cash on hand and on deposit shall 
not be used as an allocating factor for the purpose of 
determining the tax under Article 9-A. 

Another law passed by the legislature makes utility 
tax returns due quarterly instead of monthly as here- 
tofore. In certain cases these returns need only be 
filed once a year. 

These are the principal changes made by the 1938 
legislature which are of interest to us as account- 
ants. They are, of course, by no means the only 
changes. The others are technical and not important 
to us. But, in any event, some of those here men- 
tioned will raise many novel and interesting problems 
in the years to come. 








ABBINGTON 
PERSONNEL SERVICE 


277 Broadway New York City 


BArclay 7-2885 


Headquarters for 
COMPETENT PERSONNEL 
from juniors to executives 
male and female 


with and without a knowledge of 
Foreign Languages 


ANY FIELD OF WORK 


Accounting @ Advertising @ Banking 
Brokerage @® Commercial @ Industrial 
Textile @ Technical @ Insurance @ Sales 


Law ®@ Utilities @ #$Manufacturing 


@ Publishing © 


Give us an outline of your employment needs, 
and we will give you expert assistance in the 
selection of your applicants 





























































































































































































































CURRENT-BOOKS. OF 





Compilation of New York State Franchise Tax 
Law, 1880 to 1938. New York State Tax Commis- 
sion, Albany. pp. 336. Price $5.00. 

This compact volume reproduces each section of 
the New York State corporation tax laws, as amended 
by every legislative session from 1880 to the present 
time. 

Logically irranged in three main parts, the first 
division of the compilation covers the miscellaneous 
chapters of the law from 1880 to 1895. The second 
and third divisions contain Article 9, created in 1896, 
and Article 9-A, created in 1917, with all amend- 
ments through 1938 carefully reflected. 

Foot notes showing chapter number, year of pass- 
age, effective date, etc., are helpful in tracing the 
law. Particular sections are conveniently located 
through a bold face marginal index, and throughout, 
new matters appear in italics. 

Copies may be obtained from Charles H. McTigue, 
Secretary, Department of Taxation and Finance, 
State Office Building, Albany, New York. 


Federal Tax Practice, by Robert H. Montgomery. 
Ronald Press Company, New York, pp. 872, Price 
$10. 

In this revised edition of a well-known book on 
tax practice are combined the advantages of a ready 
reference manual for “spot-checking” and a compre- 
hensive text on federal tax procedure. In simple 
language, practical suggestions are given on the best 
way to handle a contested point from the first confer- 
ence with a Revenue Agent through the field divisions 
of the Technical Staff and the Bureau at Washington 
to a final disposition before the Board of Tax Ap- 
peals or the Courts. 

Of particular interest to tax men are the discus- 
sions of recent changes in the effect of the Statute 
of Limitations, the adjustment of tax claims in bank- 
ruptcy proceedings and time limits for filing claims 
for refunds. Statutory material on evidence, ad- 
ministration and procedure as well as BTA rules of 
practice, along with appropriate forms, are set out 
in six appendices following the text. The author’s 
critical comments, freely expressed, add to the read- 


ability of this bulky volume of nearly 900 pages.— 
Lawrence R. Bloomenthal. 
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Kriegfinanzen, by Dr. Horst Jecht. Fischer, Jena. 
pp. 86. 

This is a short but excellent summary of financial 
measures which can be applied by a nation during 
the war, written by Dr. Jecht, Professor at the Uni- 
versity of Berlin. Having reviewed methods of 
financing wars in the past, the author presents the 
financial possibilities of a nation at war by means of 
inflation, taxation and borrowing. A bibliography 
in various languages is annexed.—Paul Haensel. 


Public Utility Taxation in Ohio, by James Carlton 
Dockeray. Graduate School Series; Contributions 
in Economics, Number 2. Ohio State University 
Press, Columbus. pp. 200. Price $2.40. 

This book is a very scholarly presentation of the 
intricacies of the taxation of public utilities in Ohio. 
In an effort to condone the existence of multiple com- 
plexities in the present system the author introduces 
his subject with a very ample history of the develop- 
ment of taxation in the State and the aberration of 
public utility taxation from general taxation. The 
rest of the study is based on records of the Com- 
mission for the period from the years 1930 to 1934. 

Discussion of the property tax is divided into two 
parts—valuation and apportionment. Through the 
medium of exhaustive tables and indisputable facts 
the author renders a very impartial indorsement of 
the current theory of determining valuation on the 
basis of depreciated cost of production weighted by 
earnings in that proportion which the Commission 
deems warranted under each particular set of cir- 
cumstances. In comparing the means of apportion- 
ment throughout the country and in an evaluation of 
results obtained by the means used in Ohio, Dockeray 
tends to show that the present system of apportion- 
ment in the State could be improved. He decries a 
method which allows the rural districts to profit 
unduly at the expense of the urban districts, the 
sources of the companies’ business. As an alterna- 
tive he suggests some method of apportioning “going 
concern value” on the basis of gross receipts by dis- 
tricts, or on some other basis irrelative to the collec- 
tion of the taxes. The ideal situation would be to 
give the utilities a state-wide situs and tax them at 
the prevalent state rate, making distribution as con- 
ditions (or political honesty) would warrant. 

Although there are repeated assertions in the book 
that the state and the utilities are satisfied in general 
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with the amount of money that changes hands be- 
tween them annually, Dockeray has diverted from 
his consistently objective viewpoint to discount the 
chronic complaints about inequality of tax burden. 
Without attempting to establish the fact that any 
particular utility is oppressed, and thereby settling 
the question for a public informed through propaganda 
and inflamed through educated righteousness, Dock- 
eray illustrates the three bases against which the tax 
is reckoned in order for a percentage of burden to 
be realized. The applied result is remarkable since 
one utility shows an increase in burden of from 
9.98% when computed on gross revenues to 179.56% 
when computed on net income. This situation is 
true of all the other classes also, the percentage of 
burden leaping up and down for each class depending 
on whether the base for computation is gross reve- 
nues, net operating income or net income. In the 
face of such ridiculous variations a statement as to 
tax burdens can now be given as much credence as 
a European peace pact. 

The remaining part of the book is devoted to excise 
taxes levied upon the utilities. There is a short out- 
line of the first enactment of these taxes to illustrate 
the equality and fairness of them. Subsequent de- 
velopments in the way of increased rates on some 
classes seem to have destroyed this equality. Al- 
though these increases are justified in view of the 
fact that they equalize the amount of revenue pro- 
duced due to variations in the amount of intrastate 
business done, still the burden is not borne equally 
by all classes of utilities. The author recommends 
some changes in rates to meet this difficulty while 
recommending the continuance of this type of tax 
as an easily administered source of revenue. In 
a separate treatment of the tax on sleeping car, 
freight line and equipment companies Dockeray re- 
veals that the excise tax paid by these companies 
exceeds the probable tax paid if this commutation 
tax were abandoned for the property tax it supplants. 
Naturally, in the interest of equal taxation among 
the utilities, he advocates the discard of the excise 
tax while at the same time condemning the adminis- 
tration and enforcement provisions of the law as it 
now exists. 

This book represents an endless amount of work 
on the part of its author. The statistics compiled are 
logically and impartially presented in a way that 
leaves but little room for explanation of them or of 
the situation they depict. The general impression 
left in the mind of the reader is that legislative action 
has only served to confuse the Commission in obtain- 
ing a fair amount of taxes from the utilities in the 
State ; that the work of the Commission in rendering 
justice to both taxpayer and state is truly amazing 
when the Commission has been so hampered by 
complications arising from ambiguously worded 
laws, lacking plan or codrdination, and establishing 
a highly complicated system of taxing public utilities. 
—J. Paul Grogan. 


Realty Tax Delinquency in Michigan, by Robert 
S. Ford. Bureau of Government, New Series Bulletin 
No. 8. University of Michigan, Ann Arbor, pp. 125. 
Price $1.00. 

This is a comprehensive study of tax delinquency 
in Michigan and involves an analysis from the legal, 


economic and governmental standpoints. Frequently, 
tax delinquency is regarded merely as a collection 
problem. However, the problem is not this simple. 
A fundamental consideration in a study of tax delin- 
quency is the distinction between short-term and 
long-term delinquency. Most short-term delinquency 
is due to a faulty collection procedure, but long-term 
delinquency is primarily a problem in land utilization, 
although the question of procedure is involved to 
some extent. | 


Various methods of granting relief to delinquent 
taxpayers are described and analyzed by Professor 
Ford, ranging from the cancellation of penalties and 
interest to outright cancellation of delinquent taxes. 
The former method has been held to be valid by the 
courts, but outright cancellation was held to be un- 
constitutional in Minnesota and probably would be 
so held in Michigan. Nevertheless, the salvage sale, 
which will be held in Michigan in 1940 may result in 
a form of partial cancellation in some cases where 
there has been a large accumulation of back-taxes 
and interest that is far in excess of the assessed 
valuation. The Moore-Holbeck Act is another out- 
standing effort to grant relief to delinquent tax- 
payers. In analyzing the effects of this act the 
conclusion is reached that the plan was not utilized 
to an appreciable extent by delinquent taxpayers be- 
cause only one-fourth of the total number of parcels 
delinquent for taxes for 1932 and prior years, and 
only one-third of the total delinquency were paid or 
amortized under the Act. 

The monograph contains an explanation of the ad- 
ministrative and judicial procedure underlying the 
collection of delinquent taxes and the enforcement 
of tax liens. There is also an explanation of the tax 
delinquency legislation that was passed at the 1937 
session of the Michigan legislature. 


Rise of the New Federalism, The; Federal-State 
Co-operation in the United States, by Jane Perry 
Clark. Columbia University Press, New York. pp. 
xviii, 347. Price $3.50. 

More than one hundred years ago, De Tocqueville 
was “struck by the good sense and practical judg- 
ment of the Americans . . . in the ingenious devices 
by which they elude the numberless difficulties re- 
sulting from their federal constitution.” 

With the passage of the years, the accumulation 
of judicial interpretations of that constitution, and 
the inevitable conflict between a growing concentra- 
tion of economic power and a constant development 
of the sphere of governmental action have served to 
increase the difficulties. But the “ingenious devices” 
themselves have also increased in number and im- 
portance. It is the aim of this book to explore some 
of them and to see how they have worked in dealing 
with certain economic and social problems. 

The present volume favors neither “federal central- 
ization” nor “states rights.” Its purpose, rather, is 
to indicate and describe some of the ways in which 
the federal and state governments have codperated 
and to discover how effective their joint activity has 
been. It does not attempt to be exhaustive, but 
rather to select from the wealth of available material 
illustrations which are pertinent. In short, this book 
examines one of the important problems of American 
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government and contributes to a better understand- 
ing of our federal system as it functions today. 

The following chapters comprise the study: 1. 
Introduction ; 2. Informal Cooperation ; 3. Agreements 
and Contracts; 4. Codperative Use of Government 
Personnel; 5. Interdependent Law and Administra- 
tion; 6. The Nature and the Methods of Allocation 
of Federal Grants-in-Aid to the States; 7. Federal 
Requirements and Supervision of States under Grants- 
in-Aid; 8. State Relations to Federal Grants-in-Aid; 
9. Federal Credits for State Taxation; 10. Conclu- 
sion; Bibliography ; Abbreviations; Index. 


Tax Control Diary, 1939. Commerce Clearing 
House, Inc., Chicago. pp. 700. Price $2.00. 

This helpful desk book combines the due dates for 
all state and federal taxes, including returns and re- 
ports, with specially ruled pages for memoranda, 
thus giving a constant reminder and permanent 
record of “what to do,” and “what has been done” 
taxwise. All of the items are titled and num- 
bered by jurisdiction and the officials to whom re- 
turns or payments are due are designated. Since 
the book is based upon the authoritative CCH loose 
leaf services, it should be complete and dependable. 


Theory and Practice of Modern Taxation, The, 
by William Raymond Green. Second Edition. Com- 
merce Clearing House, Inc., Chicago. pp. 370. Price 


$3.50. 

This volume is a revised, enlarged edition of a 
practical book which reflects the underlying prin- 
ciples of modern taxation in the light of the recent 
widespread changes in tax methods and practice. 

The merits and defects of various taxes, as 
demonstrated in actual practice here and abroad are 
closely examined, and the conclusions of leading 
economists are carefully set forth. 

The author, a Judge of the U. S. Court of Claims, 
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The Federal Estate Tax 


(Continued from page 4) 


Effect of State Law’® 


If the courts sustain the provision of the 1937 edi- 
tion of Regulations 80, namely, that a power of 
appointment is general even though it excludes defi- 
nite classes as possible appointees, so long as it is 
exercisable in favor of the donee, his estate, or his 
creditors, it will be interesting to see what effect 
the various state laws will have on the matter. For 
example, where a trust is created giving the bene- 
ficiary the income for life with a general power to 
appoint the principal, the principal of such trust, 
in many states, is not subject to the claims of creditors 
of the beneficiary. The effect of such state laws is 
to deprive the beneficiary of the right to exercise his 
power in favor of his creditors. Assuming for the 
moment that full effect would be given to such state 
laws, a special power could be created in such states 
by the following procedure, viz., creation of a trust 
giving the beneficiary a life income with power to 
appoint the principal by will to any person with the 
exception of a certain definite class. The provision 
for appointment by will excludes the possibility of 
any power in the beneficiary to appoint the principal 
to himself. The state law, as mentioned above, pro- 
hibits the appointing of the principal to the creditors 
or to the estate of the beneficiary. Therefore, if the 
state law were to be followed, the power thus created 
would be a special power even within the meaning 
of Article 24 of Regulations 80. 


The above plan is, however, entirely too danger- 
ous because it is based on the dubious assumption 
that full effect will be given to the state laws in fed- 
eral tax matters. At best, the law on this point is 
very unsettled and varies from one court to another 
to such an extent that it cannot be relied upon. The 
following cases will show the uncertain effect of 
state law upon the federal courts when federal tax 
(questions are involved. 


In a case involving a problem similar to the one 
just presented, the court refused to follow the state 
law of Pennsylvania.'! There the decedent had been 
the life beneficiary under a trust, having power to 
appoint the principal or income to anyone whom the 
beneficiary might select. Under the law of Penn- 
sylvania the trust property was not a part of the 
decedent’s estate, nor could the power be exercised 
in favor of the creditors of the decedent. The de- 
cedent’s executor argued that under the above- 
mentioned law of Pennsylvania the power exercised 
by the decedent was a special one and did not, there- 
fore, come within the terms of the federal estate 
tax. In disregarding the Pennsylvania law and hold- 
ing the power to be a general one within the mean- 





” Paul, Selected Studies in Federal Taxation, (2nd Series, 1938), 
Pp. 12. 


1 Fidelity-Philadelphia Trust Co. v. McCaughn, 34 F. (2d) 600 
(C. C. A. 3rd, 1929). 
2 Cortlandt F. Bishop, Exr., 23 BTA 920 (1931). 


13 Leser v. Burnet, 46 F. (2d) 756 (C. C. A. 4th, 1931); Stratton v. 
U.8., 50 F. (28). 48 CC. C. A.. ist., 1931). 
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ing of Sec. 302(f), the court said, “Congress has the 
power to tax any transmission of property effected 
by death, even though the property is not a part of his 
estate according to the law of the state of residence.” 
The court also reasoned that the federal taxes could 
not be allowed to vary from state to state merely 
because of a difference in the laws of the several states. 

In a similar decision the Board of Tax Appeals 
held that the gross estate is purely statutory for fed- 
eral estate tax purposes and includes even property 


which is not an asset for purposes of administration 
under state law.’? 


sut opinions contrary to the above have been 
handed down by the Circuit Courts of Appeals for 
the First and Fourth Circuits." In Leser v. Burnet 
the court held that a power was special because un- 
der the law of Maryland the power could not be 
exercised in favor of creditors. In the case of Strat- 
ton v. United States the court held that a power of 
appointment was general because under the law of 
Massachusetts the property in question was subject 
to the payment of debts of the decedent’s estate. 
The inference in that case was that if the law of 
Massachusetts had been otherwise, the result of the 
case would have been different. 


It can readily be seen that the law as to the appli- 
cation of state law to federal tax matters is largely 
unsettled. It would therefore be unwise, in attempt- 
ing to create special powers of appointment, to rely 
upon the state law to produce the desired result." 


Power to Appoint Only the Income 


Prior to the 1932 amendment to Sec. 302(f) of the 
Act of 1926,’* there was some question as to whether 
a power was special or general where such power 
was limited to the extent that only the income from 
the property could be appointed. In Fidelity- 
Philadelphia Trust Co. v. McCaughn™ the problem 
was not directly before the court, because the power 
was to appoint either the principal or the income. 

3ut because the power was exercised by appointing 
only the income, the court said that in order to have 
a general power of appointment it is not necessary 
that the property over which the power extends be 
fee simple. But in Helvering v. Helmholz“ the 

3oard of Tax Appeals’ held that a power to ap- 
point only the income was a special power because 
under the Wisconsin law a power to appoint any 
interest less than a fee was a special power. What- 
ever question existed as to whether a power to ap- 
point only the income is a general or special power 
is now removed by the 1932 amendment which ex- 
pressly includes in the classification of property 
which is taxable as part of the gross estate 7° “. 
property, or the income therefrom. . . .” 





144See Paul, Selected Studies in Federal Taxation, (2nd Series, 
1938) p. 12, n. 24. 

16 See note 2, supra. 

16 34 F. (2d) 600 (C. C. A. 3rd, 1929). 

17296 U. S. 93 (1935). 

1% This question was not raised on the appeal from the Board's 
decision. 

19 See note 2, supra. 
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Power to Appoint by Will 


Several attempts have been made to avoid the fed- 
eral estate tax by ingenious arguments to the effect 
that the statute meant to include only that property 
passing under power of appointment over which the 
donee of the power could exercise the power either 
by will or by deed, in his discretion. Since the stat- 
ute is so worded as to be open to this interpretation, 
this argument is not without merit. The conclusion 
of such argument is, of course, that such property 
is not taxable if the power is exercisable only by 
will. The courts, however, have construed the 
statute as including powers which were exercisable 
only by will as well as powers which could be exer- 
cised either by deed or will.2? The court held that 
the power which Congress had in mind when it 
passed the statute was a power which could be exer- 
cised by either will or deed. Under this construc- 


tion a power may be general even though it is 
exercisable only by will.”! 


Power of Appointment Conditional 


A power of appointment will not be considered 
a special power merely because the power is made 
conditional upon the happening of some event.”? In 
the case of Johnstone v. Commissioner the power was 
conditional upon the donee’s dying without heirs. 
The court held that the contingencies (leaving 
heirs) which would have prevented the donee’s exer- 
cise of the power did not happen, and he was there- 
fore entitled to exercise the power of appointment in 
favor of any living person.” In the Kendrick case 
the power is apparently just a power exercisable in 
favor of anyone except a named brother of the donee. 
This can nevertheless be transformed into the terms 
of a conditional power without changing the nature 
of the power in any way. That is to say, the power 
here is a power to appoint to any person, upon the 
condition that the named brother be dead at the time 
the power is exercised. The Board ruled that at the 
time the power in question was exercised it was a 
general power, since the named brother had pre- 
deceased the donee of the power, thus making the 
power exercisable in favor of any then living person. 


In the light of the above two cases it appears that 
a power of appointment may be general even though 
such power is conditional, providing the condition 
is fulfilled at the time the power is exercised. It 
should be borne in mind that the creation of a con- 
ditional power will be ineffective in attempting to 
avoid the federal estate tax. 











2% Whitlock-Rose v. 
1927); Minis v. U. 
657 (1929). 

*t Restatement, Property (1938) Sec. 446, Illustration 1: “A by 
will transfers a fund in trust to pay the income to B for life ‘and 
then to pay the principal to such person or persons as B shall by 
will appoint’. B has a general testamentary power.”’ 

22 Johnstone v. Commissioner, 76 F. (2d) 55 (C. C. A. 9th, 1935), 
cert. denied 296 U. S. 578 (1935); Christine 8S. Kendrick, 34 BTA 
1040 (1936). 

**This holding conflicts with an old decision handed down in 
Fidelity Trust Co. v. McCaughn, 1 F. (2d) 987 (App. D. C. 1924). 
In that case the court held that a power conditional upon the 


McCaughn, 


21 F. (2d) 164 (C. C. A. 3rd, 
&., 6 Ct. Cis. 


58 (1928) cert. denied 278 U. S. 
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Power of Revocation 


Where the settlor of a trust reserves the right to 
revoke the trust by appointing the corpus thereof 
by will, that right has been held to be equivalent to 
a generai power of appointment.** This power is 
expressly covered by Sec. 302(d) of the Act of 1926 
and also by the 1932 amendment to Sec. 302(f) of 
the Act of 1926. Obviously, a right to revoke re- 
served to the settlor will not avoid the estate tax, but 
on the contrary, will bring the property directly 
under the provisions of the Act.”® 


The preceding discussion has dealt entirely with 
the creation of the will or deed of trust in which a 
power of appointment is established. If the points 
already discussed were to be condensed to one gen- 
eral rule to be followed in the drafting of wills “and 
trust instruments with a view to avoiding the federal 
estate tax, that rule would be to avoid, where pos- 
sible, the creation of a general power of appoint- 
ment and substitute instead a special power.”® 

The next problem arising under this section of the 
estate tax involves the situation in which a general 
power of appointment has already been created. 
The attorney in this situation is acting no longer as 
draftsman of the instrument of conveyance, but as 
advisor and counsellor to the person who has been 

made donee of the general power—the person whose 
estate will be subject to the tax if the power is exer- 
cised in such a manner as to come within the pro- 
visions of the act. 


Power Not Exercised 


Since the statute by its very words taxes property 
passing under the exercise of the power," it follows 
that if the power is not exercised by the donee, his 
estate will not be taxed therefor. If the property 
will pass in a way suitable to the donee even in the 
absence of his exercising the power, the advice to 
the donee is to avoid exercising the power. The 
question then arises as to what constitutes an exer 
cise of a power of appointment. 

There have been some conflicting decisions as to 
whether there has been an exercise of the power to 
satisfy the statute when the donee makes a general 

residuary devise and does not by express words exer- 
cise the power. The taxpayer’s argument in such a 

case is that the statute intended to include only prop- 
erty passing under an express exercise of the power. 
This argument was upheld by the Board of Tax Ap- 
peals in Jsabella C. Hoffman Estate.2> The Board 
held that in the absence of express words indicating 
an exercise of the power, there was no exercise 








donee’s remaining unmarried was a special power because it 
necessarily excluded any husband or children of the donee as 


possible appointees. This reasoning, while quite ingenious, over- 
looks the fact that since the very existence of the power depended 
upon there being no husband or children, it could therefore be 
exercised in favor of any then living person. 

4 Bank of New York and Trust Co., Exr., 21 BTA 197 (1930). 

*% Restatement, Property (1938) Sec. 441, Comment i. 

26 Restatement, Property (1938) Introductory note pp. 23, 24. 

27 Sec. 302(f) of the Act of 1926, as amended by Sec. 803(b) of the 
Act of 1932: ‘* . to the extent of any property passing under a 
general power ‘of appointment exercised by the decedent. 

33 BTA 1361 (1926). 
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thereof within the meaning of the act. Since that 
decision the courts have held that a general residu- 
ary devise will operate as an exercise of a power to 
dispose of property by will unless there is something 
to show that such was not the testator’s intent.” 
This is the majority rule in the United States today, 
but where state law which is contrary, is permitted to 
control the courts will hold otherwise.*° It was for 
this reason that the Board distinguished the case of 
Emma S. Cone, Exrx.,*' from the Old Colony Trust 
Co. case,** and held that under Illinois law a general 
residuary devise is not an exercise of a power of 
appointment unless there is a clear and manifest 
intent to exercise that power. 


A further point established in the Old Colony Trust 
Co. case is that where a contest of a will arises and 
is compromised and the will established, the prop- 
erty subject to the power of appointment will be held 
to have passed by the exercise of the power, regard- 
less of whether the contestants of the will received 
their respective shares under the will or by the com- 
promise. Thus the appointees will gain nothing, in 
so far as avoiding the tax is concerned, by contesting 
the will in which a power of appointment was exer- 
cised, if the will is later established after the 
compromise. 


Inasmuch as the majority rule is in accord with 
the rule of the Old Colony Trust Co. case, and since 
the Cone case is merely distinguishable, and is not 
controlling authority for the general proposition, it 
follows that the advice to give to the donee of a 
power who does not wish to exercise that power is 
to state expressly in his will that he is not exercising 
his power of appointment. This simple procedure 
will result in a considerable saving to the estate cf 
the donee of the power, and will avoid troublesome 
and expensive litigation. 


Same Persons Taking Who Would Have 
Taken If Power Were Not Exercised 


When a power of appointment is exercised in favor 
of a person who would have taken the property even 
if the power had not been exercised, the problem 
arises as to whether the property is taxable as part 
of the decedent’s gross estate. For example: (1) The 
will of A gives B a life estate with a general power 
of appointment, providing that the property shall go 
to C upon B’s failure to exercise the power. B exer- 
cises the power in favor of C, who elects to take 
under the will of A rather than under the will of B. 
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Should B’s estate be taxed as to that property? 
(2) A trust agreement gives B a life estate with a 
general power of appointment, with remainder over 
to C if B fails to exercise the power. B exercises 
the power in favor of C, but C elects to take under 
the terms of the trust rather than under B’s appoint- 
ment. Here, as in (1), should B’s estate be taxed on 
the transfer? In both cases there is the debatable 
question as to whether the property passed under 
the exercise of the power or under the donor’s will 
or deed of trust, for in each case the appointee (C) 
would have taken the property even though the 
donee (B) had failed to exercise the power. 


In deciding the question the Board and lower fed- 
eral courts looked to the intent of Congress in pass- 
ing the statute. Upon deciding that the intent of 
Congress was to tax such property passing under the 
exercise of the power, regardless of where the prop- 
erty would have gone had the power not been exer- 
cised, the Board and lower federal courts held that 
such property was taxable as part of the decedent’s 
gross estate.** In all the decisions up to 1934 there 
was but one case in which the contingent remainder- 
man in whose favor the power was exercised was 
held to take under the will of the donor rather than 
under the exercise of the power by the donee.** 


But in 1934 a decision was handed down which 
was directly contrary to the previous holdings.** In 
affirming the decision of the Circuit Court of Appeals 
in the Grinnell case, the Supreme Court expressed its 
disapproval of the holdings in the Lee and Wear 
cases. The Supreme Court held that where the 
power was exercised in favor of a contingent re- 
mainderman who declined the appointment and 
elected to take as remainderman, the property pass- 
ing to him as remainderman should not be taxed as 
part of the gross estate of the donee of the power. 
The decision was based upon a strict interpretation 
of the statute rather than upon the conjectural intent 
of Congress. The Court held that under Sec. 302(f) 
there were three essential factors to cause the inclu- 
sion of property as part of the decedent’s gross 
estate, namely, (1) the existence of a general power 
of appointment, (2) the exercise of the power, and 
(3) the passing of the property under such exercise of 
the power. The Court found the third element lack- 
ing in the Grinnell case, saying, 

“The consent of the appointee is necessary before an 
attempt to exercise the power in his favor becomes binding 


upon him, the same as consent is necessary in making a 
contract agreement.” ® 





* Blackburne v. Brown, 43 F. (2d) 320 (C. C. A. 3rd, 1930); Old 
Colony Trust Co. v. Commissioner, 73 F. (2d) 970 (C. C. A. 1st, 
1934); Restatement, Property (1938) Sec. 466; Topic F, Intro- 
ductory note, p. 105. 

® Restatement, Property (1938) Sec. 466, Comment (d) and stat- 
utory note. 

131 BTA 515 (1934). 

373 F. (2a) 970 (C. C. A. Ist, 1934). 

3 Pennsylvania Co. v. Lederer, 292 Fed. 629 (E. D. Pa. 1921); 
Lee v. Commissioner, 57 F. (2d) 399 (App. D. C. 1932); Wear v. 
Commissioner, 65 F. (2d) 665 (C. C. A. 3rd, 1933); Hdward J. 
Hancy, Exr., 17 BTA 464 (1929); Bank of New York and Trust 
Co., Exr., 21 BTA 197 (1930); Cortlandt F. Bishop, Exr., 23 BTA 
920 (1931). 

% Helen M. W. Grant Estate, 13 BTA 174 (1928). In this case the 
decedent’s mother by will created a trust giving a life estate to 


the decedent and providing that ‘‘on her death the principal to go 
to her issue or to such persons as she may appoint by will.’’ The 
power was exercised in favor of the decedent’s daughters. The 
Board held that the property was not taxable as part of the 
decedent’s gross estate because, under the Board’s interpretation 
of the will of the donor, the donor was deemed to have meant 
that the property was to go to the decedent’s issue or to such 
other persons as the decedent should appoint. Under such inter- 
pretation the Board held that the power was operative only as to 
persons other than the issue of the decedent, who therefore could 
not have taken the property under the exercise of the power by 
the decedent. 

3% Grinnell v. Commissioner, 70 F. (2d) 705 (C. C. A. 2nd, 1934), 
aff’d. 294 U. S. 153 (1935). 

38 Grinnell v. Commissioner, supra. 
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The law is settled, therefore, that where the donee 
of a power of appointment exercises the power in 
favor of a person who would take the property even 
if the power were not exercised, the property passing 
to the remainderman will not be taxable as part of 
the gross estate of the donee of the power if the 
remainderman declines to take under the exercise of 
the power by the donee and elects rather to take as 
contingent remainderman or legatee. The advice to be 
given to the remainderman who has been made ap- 
pointee in such a case is, consequently, to denounce 
unequivocally his right to take under the instrument 
by which the power of appointment is exercised, and 
to elect to take as remainderman or legatee (from 
the donor of the power). 





Summary 


In summarizing the general principles to be fol- 
lowed in attempting to avoid the federal estate tax 
on property passing under a general power of ap- 
pointment, two broad rules may be stated, under 
which will fall all the other points heretofore dis- 
cussed. The first of these general principles, chiefly 
applicable to attorneys in drafting wills and deeds 
of trust, is to avoid creating general powers of appoint- 
ment, The second rule, applicable where a general 
power of appointment has already been created, is to 
avoid, wherever possible and practicable, the exercise 
of the power by the donee. 


In following the first principle it may be well to 
recall that (1) the question of what constitutes a 
general power or a special power within the mean- 
ing of the act has not been definitely settled, the 
question in each case depending on the particular 
facts, the jurisdiction, and, in some instances, the 
state law involved; (2) a power to appoint to a defi 
nite class only is a special power; (3) exclusion of 
certain parties as possible appointees may or may 
not make the power a special one, depending on the 
surrounding circumstances; (4) a power to appoint 
only the income from the property has been held to 
be insufficient to make the power a special onc; 
(5) a power is general though it is limited to the 
extent that it may be exercised by will only; (6) a 
conditional power may be a general power when the 
condition ts fulfilled; and (7) a power of revocation 
of a trust (by appointing others as beneficiaries in 
the donor’s will) is considered a general power of 
appointment in the donor. 


Under the second general principle the important 
features to be kept in mind are (1) that a general 
residuary devise will operate as an exercise of 4 
power unless an intent to the contrary is clearly 
shown; and (2) where a power is exercised in favor 
of a contingent remainderman or legatee who would 
take the property even if the power were not exer- 
cised, the property passing to such remainderman or 
legatee is not taxable as part of the estate of the 
donee, providing, however, that the appointee de- 
clines to take under the appointment and elects to 
take, as remainderman or legatee, from the donor 
of the power. 
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Contrasts in ‘Tax Policy of 
Canada and the United States 
(Continued from page 9) 


the status, or imperil the finances of those serving 
the State, whether paid from Dominion or Provincial 
public funds. 

In the respective jurisdictions, Dominion and Pro- 
vincial, each sovereign in its own right, lies the con- 
stitutional power and right to impose such a tax. 

The tax is imposed because there is a receipt of 
income, from whatever source derived, i. e., without 
having regard to the source. As Lord Holdone in- 
dicated in Minister of Finance v. Smith, 1927 A. C. 196: 
“It was not necessary to enquire into the source from 
which his revenue was derived, for the tax was imposed 
on the person.” 

Immunity from tax cannot be secured in Canada 
by giving services to the state in any capacity. 

[ understand that the United States federal and 
state authorities do not have power to impose in- 
come tax on state servants in respect of their salaries, 
indemnities or other forms of remuneration paid out 
of public funds, including interest paid therefrom to 
anyone. 

This occasions the further contrast, i. e., by taxing 
remunerations and interest paid ride pet’ funds 
we perhaps adhere more uniformly to the principle 
of Rei to pay. : 

Under our Constitution, general powers not giv en 
to the Provinces remain with the Dominion, i. e., 
the residuum of power there lies. 

In your case, I understand, it is the other way 
around, what has not been specifically given or dele- 
gated to the federal remains with the state. 

These are important differences and account in 
some measure for some of the existing contrasts in 
our respective national affairs. 


Allocation of Direct and Indirect 
Taxing Powers 


In our case the Provinces are limited to the im- 
position of direct taxation within the Province for 
Provincial purposes. They cannot constitutionally 
impose indirect taxation. This is a very important 
limitation. 

On the other hand, the Dominion can impose any 
form of taxation, direct or indirect. 

In vour case T understand there is no limitation 
of the kind of tax which may be imposed by the 
state authorities and few limitations upon the 
federal. 

As a result, constitutionally in Canada there can 
nut be any sales tax imposed by any Province in 
the form of an indirect tax. 

In your country I understand the sales tax is in 
force in various states. 


Co-operative Single Administration 
for Multiple Jurisdictions 
Income taxes in Canada can be and are imposed 


by Provincial and Dominion authority. In fact, six 


out of nine Provinces impose an income tax, as well 
as the Dominion. 
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Likewise, in the United States, income taxes are 
imposed by both federal and state authorities. In 
this, the field of direct taxation, there is similarity 
between us, not contrast. 

The Dominion of Canada, by agreement with three 
of the Provinces, administers its own and, as well, 
the Provincial income tax laws. ‘Thus, we have one 
return to one administration, one tax and one state- 
ment of the tax payable to satisfy dual jurisdictions. 
The collections are received by one Dominion au- 
thority for all jurisdictions, and redistributed to 
them. There is but one form on which to supply 

“information from the source” to the one Dominion 
Government. The results are eminently satisfactory 
to all concerned. 


In such co6perative procedure lies a hope for some 
future measure of extended simplicity. I under- 
stand the Federal Government has no such working 
arrangement or agreement with any of the states. 


Federal Courts 


The Dominion has one itinerant Federal Court, 
the Exchequer Court of Canada, to which all tax 
appeals are referred, thus insuring uniformity in the 
application across Canada of any decision and like- 
wise a satisfactory continuity of developing juris- 
prudence. 

I understand your appeals do not get to a nation- 
wide tribunal until they reach the Supreme Court of 
the United States, excluding of course Administra- 
tive Appeal Boards. 


Regulations 


Our regulations are substantially confined to those 
required by statute. We do not publish so-called 
rulings on cases departmentally decided. 

We do not attempt before the event to expand or 
interpret the law by general rulings and regulations. 
Thus we are not embarrassed by interpreting the 
interpretations in the light of after-the-event facts, 
nor of differentiating between a present case and 
several previously dec ided by the Department. It is 
indeed rare when the facts in one contentious case 
are exactly on all fours with another contentious 
case. 

| understand that you issue many rulings and 
regulations with a view to facilitating the taxpayer 
and his advisers. The statute is of course funda- 
mental and the regulations may be voluminous. 
Does it make for simplicity or is there more I: inguage 
to interpret and therefore more room for confusion ? 
I do not know, not having had experience with 
your system, but I can say ours seems to work 
satisfactorily. 


Taxation of Capital Gains and Losses 
Combined with Income v. Taxation 


of Income Only under One Act 


You tax capital gains under an income tax meas- 
ure. We do not. Our view has been to keep an 
income tax measure confined to income as that word 
is generally understood and legally interpreted. 
Should we tax capital gains I am sure it would be 
done under a separate act. 
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In contrast the result of our respective policies, 
i. €., one a pure income tax measure and the other a 
combination of income and capital gains and losses 
measure, is rather interesting. 

In the United States in a period of rising security 
prices and large profits on the market, so-called in- 
come tax revenues soar but in a period of general 
declining prices the reverse is true and revenues 
shrink. In other words, there are large fluctuations 
and considerable instability in the revenue from the 
income tax law. 


For example, the revenue from income tax in the 
United States between 1930 and 1933 went down 
from $2,402,000,000 to $746,000,000, a reduction of 
over two-thirds, even though the rates were in- 
creased, while in Great Britain and Canada a rela- 
tive condition of stability obtained. 

These are important results particularly for those 
charged with estimating budget receipts for the 
ensuing year. 


Graduated Corporation Rates and Forced 
Annual Surplus Distributions 


In Canada we have a flat corporation rate of tax. 
In England they maintain that they have no corpo 
ration rate of tax, while in the United States, I un- 
derstand, there is quite a movement for graduated 
rates of corporation tax, if not in the first instance, 
then in the second in respect of the undistributed 
profits of corporations. 


On this latter question we in Canada feel that a 
statutory direction to be annually applied indiscrim- 
inately in all cases where profits are not distributed 
is perhaps not the best method. As we now have it, 

each case is reviewed in the light of the character 

of the business and its need for an accumulated sur- 
plus and the extent to which that surplus is 
actually used in the business to earn the income is 
determined. ‘This is not an annual affair. An ex- 
amination is instituted only if it initially appears 
that the surplus is excessive. 

If the company can show good reason for non 
distribution no tax is imposed, if not, and the accumu- 
lated surplus is beyond the requirements of the 
business, then an appropriate part of the surplus is 
deemed to be distributed as a dividend and taxed 
accordingly. 

It is a question of a distribution ordered for cause, 
versus distribution by annual statutory direction on 
a fixed basis for all concerned, irrespective of the 
kind of business or the need for surplus assets. 


Amendments 


As to amendments—we enacted our law in 1917. 
We still have the same statute in its essential fea- 
tures, though considerably altered on the mechanical 
and procedural side. The British Act has been dealt 
with in the same manner. 


The process of frequent amendment in the light 
of actual experience in bolstering up the principle 
of the law is thought to be advisable, though amend- 
ments by whatever method employed are always the 
subject of complaint. It is a question of two evils. 
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The Canadian process of frequent amendment has 
already occasioned such appropriate amendments 
that the schemes referred to by the President of the 
United States in his recent message to Congress 
could not have been successfully carried out in 
Canada. 


We examined the tax-dodging schemes referred to 
by him and, while some of them are not applicable 
because of the capital gains feature in your law, on 
the income tax side we had already anticipated such 
methods of evasion. 


Speaking further on the general question of 
amendments, it can be said that one of the esc 
important amendments we made in principle was a 
very simple one. It was designed to keep the act 
purely an income tax measure, 1. e., in determining 

‘income” there would be allow ed as deductions only 
those expenses that were wholly, exclusively and 
necessarily laid out or expended for the purpose of 
earning the income and then further, no deduction 
for any outlay, loss or expenditure on account of 
capital. 

In your country, I understand, since 1916 some 
10 or more complete revenue acts have been passed. 
This may be similar in purpose to our method of 
amendments, but I doubt it. The successive acts 
do more than ll bolster up the principles of in- 
come tax. They introduce entirely new features, 
some of which may or may not be entirely germane 
to the securing of revenue only. 

Whether greater confusion than is otherwise ex- 
pected in tax matters is occasioned by these many 
acts is a matter of opinion. J merely point out our 
different methods of amending and expanding the 
income tax laws. 


Separate State Departments—Creation, 
Interpretation and Administration 


There are more contrasts but I shall not pursue 
them further other than to state that Canada, it 
seems, is the only country in the world which en- 
trusts the collection of its revenue to a separate 
Department of State. In Great Britain, in the 
United States and elsewhere there are Finance or 
Treasury Departments, variously named, which are 
concerned with both the imposition and the collec- 
tion of taxes, but in Canada we have two Depart- 
ments, the Department of Finance and the Department 
of National Revenue, one procuring the imposition 
of taxes and thereby putting the tax policy into force 
by way of legislation, and the other carrying on the 
collection of federal taxes as an interpretative and 
administrative matter. 


Our Fundamental Similarities 
in Citizenship 


Frequently it happens that indicated contrasts are 
only a means of showing similarities. Our people 


have many characteristics in common. I should like 
to close this paper of contrasts on a note of similarity. 
The basic one to my mind is a similar personnel and 
a like ideal of citizenship. The laws are only what 
the citizens would have them be. 
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The present generation has every reason to be 
aware how great and precious a thing our common 
citizenship is. Within our memory man gave his all 
in a cause common to our respective countries. 
‘They gave their very lives to secure our heritage. 
Against the background of such sacrifice it must 
appear contemptible to all honourable men that any 
citizen should consider it a clever thing to evade 
just payment of any taxes required by the nation. 
Men who are quick to declare pride in their country 
and at the same time slow and reluctant to do their 
duty to their country, have little right to national 
or international neighbourly privileges. 


It was personal and national character that built 
what we now have. It will be not less than that 
which will lead us out of our present difficulties. 
We, on this continent, belong to a people which has 
never been beaten by circumstances. These moral 
qualities still abide in the people of North America. 


Indeed, the reputation of any nation established 
through good citizenship is more to be desired than 
through material things. The greatness of a nation 
in territory may be measured; the finances and rev- 
enues may come under accurate computation; the 
population may be numbered and all these things 
tabulated by cards, and reflected on charts and maps, 
hut there is nothing in national affairs more subject 
to error than the right valuation and true worth con- 
cerning the power and force of good citizenship. 
The earth may be compassed but not man. The 
kingdoms of the world may be measured and tabu- 
lated but all the King’s horses and all the King’s 
men have neither wit nor wisdom to measure the 
good citizen within the gates. 


[In the light of the vivid past and the present great 
issues, tax laws should not be considered in the 
nature of penalties, but as a vital factor in the needs 
of the nation. 


If the citizen can have a greater understanding of 
the reason for, and the terms of, the various tax 
laws, and thereby the better adjust his attitude 
toward them, then that understanding and that atti- 


tude will lighten at least the mental, if not the mone- 
tary, burden. 





Federal Taxation of State and 
Municipal Bonds 
(Continued from page 7) 


as the volume of new issues would be relatively 
small. Years would go by before the volume of tax 
exempt state and municipal bonds would diminish 
so materially as to vitally affect bond prices and 
bond yields in the market generally. 


Su mmary 


To summarize, the present exemption of the in- 
terest on state and municipal bonds from federal 
income taxation, is creating an intolerable situation. 
Steps should be taken immediately to bring about the 
termination of the exemption at least so far as new 
issues of state and municipal bonds are concerned. 
Congress should pass an amendment to the federal 


income tax law making interest on such bonds tax- 
able. A test case should then be instituted at the 
earliest possible time, which would enable the Supreme 
Court to pass upon the constitutionality of the measure. 
This, in the main, is the program which has the 
backing of the President of the United States. People 
interested in fair taxation have been complaining for 
years of the evil of tax exempt bonds. They have 
now an opportunity to lend their support to a rea- 
sonable program for a gradual elimination of this evil. 


New Estimate of National Income 


A national income of $65,000,000,000 for the year 
1938 was forecast on November 24 by Daniel 
C. Roper, then Secretary of Commerce, according to 
the Guaranty Survey of November 29. This total, if 
realized, will be the highest since 1930 with the 
single exception of last year, when the national in- 
come reached an aggregate of $69,000,000,000. In- 
come payments increased in October, bringing the total 
for the first ten months of the year to $52,946,000,000, 
or about 9 per cent less than the amount reported for 
the corresponding period in 1937. But, with busi- 
ness activity increasing, income for the year as a 
whole, according to Mr. Roper, should be less than 
9 per cent below that of a year ago. As a matter of 
fact, the new estimate is less than 6 per cent under 
last year’s total. 
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UNITED STATES 
MASTER TAX GUIDE-—1939 


Based on the 1938 Revenue Act, and ef- 
fective provisions of prior Acts, this dependable 
guide is replete with ideas and suggestions that 
will conserve time, protect against overpayments 
and mistakes in making out returns this year, 
handling income tax questions under the law. 
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and Losses; Sales and Exchanges; Returns; Estate and 
Gift Taxes; Capital Stock and Excess Profits; Refunds and 
Credits; Stamp, Excise, and Miscellaneous Taxes; Banks; 
Personal Holding Companies; Nonresident Aliens and For- 
eign Corporations, etc. Completely indexed. 
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Relation of Executors and Administrators 
to State and Federal Inheritance Taxes 
(Continued from page 16) 
which were exempt from the federal estate tax, but 
the will contained no provision respecting the pay- 
ment of the tax. ‘The federal statute imposed the 
estate tax “upon the transfer of the net estate” after 
deductions and exemptions. The residuary lega- 
tees contended that if the tax was borne by the 
residue they would be deprived of the exemptions 
given them by law. But the court pointed out that 
this was not a tax on the interest to which the 
beneficiaries succeeded but on the interest that 
ceased by reason of death, and said that the law 
placed the burden of the tax on the general estate, 
that the residuary bequests consisted of what was 
left after paying taxes and other expenses, that the 
decedent could have given specific direction as to 
their payment, and that since he did not the burden 
remained where the law placed it. 


Hil situation becomes more complicated when 


the decedent makes transfers during his lifetime, 


whether by gift in contemplation of death or by gift in 
trust, of such a nature as to make them subject to death 
taxes. ‘The representative has neither possession 
nor control of the property thus transferred. Then 
arises, in the absence of directions given by the 
testator, the questions of who shall pay the federal 
tax (which is upon the transfer), the state inherit- 
ance tax (which is usually upon the succession) and 
the state tax levied for the purpose of using up the 
eighty per cent credit given by the Federal Revenue 
Act (which generally is an estate or transfer tax 
rather than a succession tax). All these questions 
arose in the probate of an estate in Connecticut and 
were decided by the Supreme Court of Errors of that 
state on March 2, 1938 (Ericson v. Childs, 198 Atl. 
176). Since the case involves all three questions 
they can most conveniently he discussed by reference 
to that case. 

Decedent had created a revocable trust of great 
value under which the trustee was authorized to pay 
taxes and other costs and expenses arising under the 
trust. She died leaving a considerable estate. The 
state and federal death taxes were based on the 
value of the property in both trust and estate. In 
her will she had directed that “all taxes and imposts, 
federal or state, which may become due upon or in 
respect to my estate or any of the bequests of this 
my will, be paid from my residuary estate and con- 
sidered as part of the general expenses of the admin 
istration thereof.” The representative brought an 
action to have determined whether ‘he taxes should 
be borne by the estate alone or pi rated between 
the estate and the trust. Wath respect to the federal 
tax the court pointed out that it is one “upon the 
transfer of, rather than the succession to, property of 
the decedent” (/thaca Trust Co. v. United States, 279 
U.S. 151) and “comes into existence before and is 
independent of the receipt of the property by the 
legatee” (Edwards v. Slocum, 264 U. S. 61); that a 
transfer by revocable trust is testamentary in effect 
and included in the gross estate of the decedent for 
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the purpose of the federal estate tax (Milliken v. 
United States, 283 U. S. 15), and that since the fed- 
eral statute made the tax payable by tlie representative 
it was a charge upon the residuary estate in the 
absence of specific testamentary direction to the 
contrary. 

Massachusetts has taken the same position (Bemis 
v. Converse, 246 Mass. 131) as have the courts of a 
number of other states (Central Trust Co. v. Burrow, 
144 Kan. 79; Gaede v. Carroll, 114 N. J. Eq. 524; 
Matter of Hamlin, 220 N. Y. 407; Woodruff v. 
Holmes, 328 Mo. 143). New Hampshire (Williams v. 
State, 81 N. H. 341) and Kentucky (Hampton’s Ad- 
ministrators v. Hampton, 188 Ky. 199) seem to hold to 
the contrary. 

The state inheritance tax, being a tax on the suc- 
cession by the beneficiary and not upon the transfer 
from the decedent, stands upon a different footing. 
Recegnizing that distinction the Connecticut court 
said that decedent’s direction that the representative 
pay the taxes “upon or in respect to my estate” did 
not indicate an intention on her part to include the 
state succession tax upon property that had passed 
otherwise than under her will, and held that the 
tax was to be borne by the beneficiaries of the trust, 
and that the representative, who paid the tax in the 
first instance, was entitled to reimbursement from 
the trust under the language of the trust instrument 
authorizing the trustees to pay the taxes arising under 
the trust. 


Tax Payment from General Estate 


The Court of Appeals of New York has reached 
a similar decision in construing the will directing 
that all inheritance taxes be paid out of the general 
estate (Farmers’ Loan <> Trust Co. v. Winthrop, 
(1924) 238 N. Y. 488). 

It may seem somewhat paradoxical that trust 
property should be a part of the estate for the 
purpose of paying the federal tax but not for the 
purpose of the state tax (as in the Connecticut case) 
and that an inheritance tax on the trust property is 
not included in the phrase “all inheritance taxes” 
(as in the New York case) or in the phrase “all 
|state] taxes * * * upon or in respect to my estate” 
(as in the Connecticut case); but the result accom- 
plishes an equitable distribution of the tax burden 
among the objects of the decedent’s bounty, whether 
the channel through which it passes is a trust or a 
testament. In any event, it demonstrates the im 
portance of comprehensive and specific directions 
in the will concerning the payment of death taxes. 


Advantages of Federal Law 
Taken by States 


The third tax involved is the tax, already referred 
to, which the states impose for the purpose of taking 
advantage of the provision in the federal law which 
gives to the estate a credit against the federal estate 
tax in an amount equal to the death taxes paid to 
the states but not exceeding eighty per cent of that 
part of the federal tax which is imposed by the Rev- 
enue Act of 1926. This tax is not measured by the 
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property in the estate or by what the beneficiaries 
receive, but is simply the excess, if any, of eighty 
per cent of the 1926 federal estate tax over the 
aggregate taxes paid to the states. The Connecti- 
cut court noted its similarity to the federal estate 
tax, denominated it a tax on the transfer rather than 
the succession, and held that it was payable by the 
estate and not the trust. 


Payment from Personalty or Realty 


A collateral question is whether a transfer tax, as 
distinguished from a succession tax, which is payable 
out of the residue, should be paid from the personalty 
or from the real estate of an estate containing both. 
There appear to be two controlling considerations: 
(1) that since it is the duty of the representative 
to pay the tax it should be paid out of the property 
which he takes title to, i. e., the personalty, and (2) 
that for the payment of charges against the estate 
the personalty must first be exhausted. 

\n interesting discussion of this point, involving 
the estate of- the late Vice President Levi P. Mor- 
ton, is found in a case recently decided by the Court 
of Appeals of the District of Columbia (Hepburn v. 
Winthrop, (1936) 83 F. (2d) 566). But as said in 
that case, and in many others, the ultimate liability 
for the tax, whether transfer or succession, lies where 
the testator puts it, and if the will contains no direc- 
tions, then where the statute places it 


The Fair Market Value of Blocks of Stock 
(Concluded from page 42) 
Conclusion 
lable I gives a concise picture of the leading estate 
and gift tax cases on the subject of valuation of 





Table I 


RELATION OF EXECUTORS, ETC. 
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Conclusion 


Speaking now generally of the duty of the repre- 
sentative to pay death taxes, the statutes uniformly 
require him to pay the estate or inheritance tax 
either directly from the property of the estate, or 
by deduction from the distribution to the beneficiary ; 
and where he distributes the property without hav- 
ing paid the tax he becomes personally lable for 
it even though he has been given his final discharge 
by the probate court. The Supreme Court of lowa 
has made a novel exception in a case where the 
representative had distributed the property without 
having paid the inheritance tax (Meinert’s Estate, 
(1927) 204 Ia. 355), holding that since the court 
which gave the representative his discharge was a 
department of the state claiming the tax the error 
of discharge “was occasioned by or was that of 
the state itself,” and therefore the representative 
should not be held liable for the tax or its equivalent 
in damages. The fact that he was discharged in 
1910 and the state did not bring its action until 
sixteen years later undoubtedly had something to do 
with the outcome of the case; but executors and 
administrators, who are presumed to know the law 
as are the rest of us, may not rely on dilatory offi- 
cials or lenient courts. ‘They should without excep- 
tion follow the safe course and pay out of the estate 
all death taxes due the state and federal govern- 
ments, or as much of them as the available property 


; in the estate will permit. 


large blocks of securities. A study of the table 
indicates to what extent the valuation established 
in litigation varies from the contentions of the par- 
ties. Suffice to say in closing that the Board and 
the courts have followed the dictates of common sense 
rather than formulae which create theoretical values. 





Approx. 
Yo Shares 
in Block 
to 
Tax- Commis- Total 
Shares payer’s sioner’s Out- 
Cases and Citation Stock Involved Involved Valuation Valuation B.T.A. C.C.A._ standing 
Safe Deposit & Trust Co. of Baltimore Atlantic Coast Line 
35 B. T. A. 259, 38-1 ustc § 9240 ; 35,966 $30.00 $44.00 $35.00 $35.00 44% 
Atlantic Coast Line Co. 104, 663 30.00 44.00 35.00 35.00 44.5% 
James C. Kimberly Kimberly-Clark 30,000 10.25 12.50 10.00 10.00 6.1% 
B. T. A. Docket No. 85798, 38-2 ustc ; 
| 9359 Cra eae .. Int. Cellucotton 18,000 11.00 15.00 11.00 11.00 6.1% 
S. l*. Shattuck Kimberly-Clark 30,000 10.25 13.00 10.00 10.00 6.1% 
T. A. Docket No. 85797, 38-2 ustc 
q 9411 crn Int. Cellucotton 10,000 8.25 10.00 7.50 7.50 3.4% 
l’, J. Sensenbrenner 
b. T. A. Docket No. $1665. ........... Kimberly-Clark 10,000 9.25 10.50 8.50 2.0% 
Jenkins et al., Executors 
Dist. Court Conn. . Amer. Home Products 17,679 30.00 31.50 30.00* i 2.6% 
Frank J. Kier, et al., Executors 
28 B. T. A. 633 IN Peres le Standard Sanitary 36,610 76.50 8315/16 8315/16 . 3.4% 
Cecil H. Gamble, Executor 
33 B. T.-A. 94. : . Procter & Gamble 21,641 280.00 280.00 1.7% 
Estate of Archibald M. Chisholm 
37 B. T. A. 24 eee Shattuck-Denn 14,558 ly 2% 2% 1.8% 
Girard Trust Co., Exrs., Estate of Bok 
BR. T. A. Docket 66747 .... Curtis Pab. ‘Co, 134,968 103.00 114.00 70.50 7.5% 


* District Court. 






























































































































































































































































































































































INTERPRETATIONS 


SARD 





United States Supreme Court 


Capital Loss—Liquidation Loss.—A stockholder’s loss on 
the liquidation of a corporation is a capital loss, and the 
deduction is limited by the capital-loss provisions of the 
1928 Act. Three dissents. 

Affirming Court of Claims decision, 37-2 ustc 7 9576, 21 
Fed. Supp. 361.—U. . hay Court, in Harold T. White, 
Alexander M. White, and William I. Frothingham, Exrs., 
I state of Alexander rh White v. The United States. Harold 

White, Sole Surviving Exr., Estate of William A. White v. 
The United States. Nos. 96 and 97, October Term, 1938. 


Compromise in Will—Taxability of Payment.—Property 
received by petitioner in 1933 in compromise of his claim 
as an heir is exempt from income tax. State laws are at 
variance on this issue. However, Congress did not intend 
that State law be controlling. 


Reversing, on this issue, decision of the Second Circuit, 
96 Fed. (2d) 141, which reversed District Court decision, 
reported at 37-2 ustc { 9424, 20 Fed. Supp. 619.—U. S. Su- 
preme Court, in Munro L. Lyeth v. James J. Hoey, Collector 
of Internal Revenue, Second District of New York. No. 48, 
October Term, 1938. 


Lessee’s Improvements—No Income to Lessor.—The 
lower court approved the Commissioner’s addition to 
lessor’s income (fiscal year ended January 31, 1932) of one- 
tenth the cost (depreciated to the end of the ten-year lease 
term) of improvements by a lessee to a building so as to 
adapt it for use as a moving picture theatre, the improve- 
ments to become the property of the lessor. In reversing 
the lower court, the Supreme Court states, “The findings 
fail to disclose any basis of value on which to lay an income 
tax or the time of realization of taxable gain, if any there 
was. * * * Granting that the improvements increased the 
value of the building, that enhancement is not realized 
income of lessor. So far as concerns taxable income, the 
value of the improvements is not distinguishable from 
excess, if any there may be, of value over cost of improve- 
ments made by lessor. Each was an addition to capital; not 
income within the meaning of the statute. Treasury Regu- 
lations can add nothing to income as defined by Congress.” 

Reversing Court of Claims decision, 23 Fed. Supp. 461.— 
U.S. Supreme Court, in M. FE. Blatt v. United States. No. 98, 
October Term, 1938. 


Liquidation Loss—Sec. 23 (r), 1932 Act.—A stockholder’s 
loss upon a corporate liquidation is to be treated, under 
Sec. 115 (c), 1932 Act, in the same manner as a loss upon 
a sale or exchange of stock. Accordingly, a loss on liquida- 
tion of such stock which was held for less than two years 
was deductible, under Sec. 23 (r), 1932 Act, only to the 
extent of gains from sales or exchanges of securities held 
for two years or less. Since there were no such gains, the 
loss was not deductible. Three dissents 

Reversing Circuit Court of Appeals for the Ninth Circuit, 
384 CCH 99351, 97 Fed. (2d) 31, which reversed 35 BTA 
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514, CCH Dec. 9585.—U. S. Supreme Court, 


in Guy T, 
Helvering, Commissioner of Internal Revenue v. Chester N. 


Weaver Company. No. 304, October, 1938. 


Appellate and Lower Courts 


AAA Processing Taxes—Recovery—Jurisdiction in Suit. 
—The Court denies jurisdiction of a suit against the Col- 
lector for the amount of processing taxes paid by plaintiff 
to its vendors, there being no statutory provision for such 
a refund. Even if the taxes had been paid directly to the 
Collector, the instant Court lacks jurisdiction because of the 
provisions of the 1936 Act for a special and exclusive admin- 
istrative procedure before a Board of Review in the Treas- 
ury Department, with respect to the refunding of processing 
taxes —U. S. District Court, Dist. of Massachusetts, in 
Priscilla Baking Company v. William M. Welch, Former Col- 
lector of Internal Revenue. Law No. 7354. 


Bad Debts—Worthless Stocks.—The Court holds that as 
to certain claimed deductions for bad debts and worthless 
stock, petitioner proved that one of the debts was, according 
to the conduct of a reasonably prudent man, ascertained to 
be worthless and charged off in 1929, and that the stock 
in an oil company became worthless in 1929. Other claimed 
deductions for worthless stocks are held to have been prop- 
erly denied by the Board of Tax Appeals. 

Reversing as to some claimed deductions, and affirming 
as to others, Board of Tax Appeals memorandum decision 
reported at CCH Dec. 9592-E.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Albert Sabath v. Commissioner 


of Internal Revenue. No. 6565, October Term and Session, 
1938. 


Cancellation of Stockholders’ Withdrawals—Taxability 
as Dividends.—Release by a corporation of amounts due it 
on account of withdrawals by stockholders was taxable as 
a dividend to them in the year of such release even though 
the resolution provided that the amounts were not forgiven 
and that the stockholders would make settlement “at such 
time as may be convenient and appropriate.” The release 
was accomplished by clearing the accounts receivable from 
the corporate assets and charging them to surplus. The 
fact that in a later year the stockholders surrendered some 
stock (which was cancelled) in payment does not affect the 
conclusion, as there was no evidence that the stock had any 
substantial value, and the corporation being a close one, its 
net worth remained the same. Taxability as dividends also 
attached to withdrawals by taxpayer’s deceased husband 
and his estate, which were also released, she being propor- 
tionately obligated for the estate’s debts under State law, 
and the charge-off resulting in either an increase in her 
inherited estate or the relinquishment of a lien on her in- 
herited property. One dissent. 

Affirming Board of Tax Appeals decision, 34 BTA 155, 





cuit, in Kate Hudson v. Commissioner of Internal Revenue. 
No. 7495. 
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Capital Stock Tax—Doing Business.—A corporation was 
doing business and subject to capital stock tax for 1933 and 
1934 where, after disposing of its mercantile business, it 
engaged in the business of a real estate corporation under 
the powers contained in its charter. Taxpayer entered into 
leases, collected rents, repaired and managed its properties. 

Reversing District Court decision reported at 384 CCH 
7 9148.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
IV. E. Page, Jr., and First National Bank of Atlanta, Exrs., 


Estate of W. E. Page, Deceased v. M. Rich & Brothers Co. 
No. 8842. 


Claim for Refund—Timeliness.—That part of an overpay- 
ment of 1917 taxes stated in the Commissioner’s certificate 
of overassessment to be barred by the statute of limitations 
because paid more than four years prior to the filing of a 
refund claim was not recoverable in an action on an account 
stated where a claim for the refund of such amount was 
not filed within four years from the date of its payment 
as required by Sec. 284 of the 1926 Act.—U. S. Court of 
Claims, in Sidney Weinburg v. United States. No. 42788. 

s 


On authority of Weinburg v. U. S., a similar question and 
similar facts being involved, the Court denies recovery of 
taxes paid more than four years prior to the date of filing 
of the refund claim.—U. S. Court of Claims, in Ferdinand 
A. Straus, May H. Straus, Henry Goldman, Jr., and Central 
Hanover Bank & Trust Company, Exrs., Estate of Lionel F. 
Straus, Deceased v. United States. No. 42787. 


Compromise Payment—Recovery.—Taxpayer alleged an- 
other was liable as manufacturer for the excise tax on jig- 
saw puzzles which it sold in 1933. After a compromise 
payment was made, not on the theory as to the taxability 
of the product, but on the theory that taxpayer might be 
liable as manufacturer, the Supreme Court held that jig-saw 
puzzles were not taxable as games. Holding that the re- 
funding statute makes no distinction between mistakes of 
fact and mistakes of law, and that the presence of a com- 
promise agreement should not alter the salutary purpose of 
the refunding statute, the Court allows recovery of the 
compromise payment. “A taxpayer should not be penalized 
because he saw fit, under a mutual mistake that the subject 
matter of the assessment was itself properly taxable, to 
compromise and avoid litigation.” 


Reversing District Court decision, 23 Fed. Supp. 336.— 
U. S. Circuit Court of Appeals, Second Circuit, in Cloister 
Printing Corporation v. United States. 


Educational Organization — Exemption Denied. — Peti- 
tioner was incorporated as a nonprofit organization, its 
by-laws providing that all donations should be invested 
until the funds amounted to $1,000,000, at which time loans 
should be made to encourage students and others to get 
an education. One of the three trustees contributed $34,000 
in securities in consideration of an agreement by the cor- 
poration that he would receive all the net income therefrom 
during his life, and that after his death the income would 
go to his wife (also a trustee) for her life. No donations 
for scholarships were made in 1932 and 1933, and in 1934, 
the corporation entered into a new agreement providing 
that the trustee in question would receive $5,000 annually 
during his life, and after his death, the same amount would 
go to his wife for her life. Scholarships of $100, $200, and 
$1,000 were paid out in 1934, 1935, and 1936, respectively. 
It is held that when petitoner contracted for a personal 
monetary enrichment to its trustee, it forfeited any right to 
exemption inasmuch as the statute provides that the entire 
net income of an educational institution be applied to the 
purposes named before exemption can be claimed.—U. S 
District Court, Dist. of Colorado, in Scholarship Endowment 
Foundation v. Ralph Nicholas, Collector of Internal Revenue. 
Law No. 11147. 


Estate and Succession Taxes—Nondeductibility by Bene- 
ficiary—The amount by which Federal estate and State 
succession taxes exceed the income of an estate for the year 
in which they are paid, is not deductible by a beneficiary 
subject to tax under Sec. 162 (c), Revenue Act of 1928, on 
income of the estate paid or credited to her during the 
year. 
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Transfer taxes and rent of a safe deposit box, being ex- 
penses of a trust, were not deductible by the beneficiary 
even if in fact they were paid by her. The trustee and the 
beneficiary are separate taxpayers. 


Affirming Board of Tax Appeals decision, 37 BTA 345, 
CCH Dec. 9953.—U. S. Circuit Court of Appeals, Second 
Circuit, in Anna F. Ardenghi v. Guy T. Helvering, Commis- 
sioner of Internal Revenue. 


Estate Tax—Contemplation of Death—Revocable Trust. 
—The property was not includible on the ground that the 
trust was revocable. The grantor did not reserve that 
power, although the power rested in the trustees of whom 
the grantor was one. The fact that decedent did not give a 
strict accounting as to his withdrawals from the trust, and 
the fact that he charged certain personal losses against the 
trust did not indicate such retention of control as to war- 
rant inclusion of the property in the gross estate.—U. S. 
District Court, Southern Dist. of California, Central Divi- 
sion, in Emily J. Nicholson, Sole Heir at Law and Distributee, 
Estate of Wilmer D. Nicholson, Deceased v. United States of 
America. No. 8217-Y. 


Estate Tax—Gross Estate—Stock under Option.—Whiere, 
at the date of decedent’s death in 1930, certain stock owned 
by him was subject to an option for purchase by his son 
at a certain price, and the option was exercised, the excess 
of the fair market value of the stock at date of death over 
the option price was improperly included in gross estate. 
The option agreement had been entered into by the father 
with his estranged son in order to retain the son’s valuable 
services for the corporation in which the father was a 
majority stockholder. “It will thus be seen that instead of 
the ordinary creation of a trust by an individual by a 
unilateral indenture, we have here settlement of a business 
problem by the contract of two parties hostile to each 
other and dealing at arm’s length, the object of which was 
a purchase of the father’s stock at a price which was lower 
than full value.” 


Affirming Board of Tax Appeals decision, 36 BTA 246, 
CCH Dec. 9701.—U. S. Circuit Court of Appeals, Third 
Circuit, in Commissioner of Internal Revenue v. Edith M. 
Bensel and Wilbur B. Driver, Exrs., Estate of Frank L. Driver, 
Sr., Deceased. No. 6765, October Term, 1938. 


Insurance Payments—Beneficiary’s Taxability.—Insured 
exercised his option to have the proceeds of his life insur- 
ance policies retained upon his death by the respective 
insurance companies. They were to make specific “an- 
nuity” or interest payments to his widow without depletion 
of the proceeds. Upon her death, the proceeds were payable 
to certain named children of the insured. It is held that 
the payments to the widow in 1931 were solely for the use 
of the money ultimately payable without depletion to desig- 
nated beneficiaries, and therefore fairly within the meaning 
of the word “interest,” and as such, taxable as income. 


Affirming District Court decision, 22 Fed. Supp. 368.— 
S. Circuit Court of Appeals, Second Circuit, in United 
States v. Helen W. Heilbroner. 


Losses—Insurance Policies—Insolvent Company.—Whire 
taxpayer had irrevocably designated beneficiaries of paid-up 
life insurance policies, he was not entitled to deduct as a 
loss in 1932 the cash surrender values of the policies because 
of insolvency of the insurance company. 


Affirming Board of Tax Appeals decision, 37 BTA 399, 
CCH Dec. 9960.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Robert H. Morse v. Commissioner of Internal 
Revenue. No. 6665, October Term and Session, 1938. 


Losses—Nature of Transaction.—Analyzing the various 
transactions resulting in the disposition by taxpayer of 
some of its property, the Court holds that there was no sale 
of the property by taxpayer in 1927 but a sale of its stock- 
by its stockholders to the acquiring corporation. Accord- 
ingly, there was no loss from the sale of Property, but rather 

a distribution of the property to taxpayer’s sole stock- 
Fe the corporation which had acquired its stock. 


Reversing District Court decision reported at 36-1 ustc 
{ 9037.—U. S. Circuit Court of Appeals, Sixth Circuit, in 
amg States of America v. The Gendron Wheel Company. 

0. 7429, 
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Option Payments—When Income.—Where taxpayer (on 
the accrual basis) granted an option to purchase property, 
under the terms of which payments were to be made each 
year for a number of years, after which the payments were 
to be applied against the purchase price if the option was 
exercised, or retained by taxpayer if it was not exercised, 
and where the optionee elected not to exercise the option, 
the retained payments were income for the year of such 
election (1933), and not for the years in which they were 
received (1931 and 1932). 

Affirming Board of Tax Appeals decision, 37 BTA 195, 
CCH Dec. 9930.—U. S. Circuit Court of Appeals, Fourth 
Circuit, in Virginia Iron, Coal & Coke Co. v. Commissioner 
of Internal Revenue. No. 4362. 


Overpaid Taxes—Recovery—Collection after Statutory 
Period.—Taxes were recoverable where they were collected 
after the expiration of the time fixed in the waiver. An 
original timely deficiency letter sent to the wrong address 
was void.—U. S. District Court, Southern Dist. of Cali- 
fornia, Central Division, in E. J. Schweitzer v. Galen H. 
Welch, Collector of Internal Revenue, Sixth Dist. of Cali- 
fornia. No. 4016-H. 


Payment of Tax—Priority.—Taxes due the United States 
had priority over taxes due the State of New York where 
the debtor was in receivership. While license tax accruing 
before the receivership gave the State of New York a lien, 
the lien was not enforced, and the claim became a debt 
which was subordinate to the rights of the United States. — 
U. S. District Court, Dist. of Delaware, in Edgar Churchill 
v. S. WV. Straus Investing Corporation. Equity No. 1017. 


Personal v. Business Expense—Insurance Payments.— 
Where it is not shown that enough was done either by 
the taxpayer or her agents to constitute the carrying on 
of a business, expense of a trust company for collecting 
income from investments, and expense of a bookkeeper in 
connection with these investments, are personal and not 
business expenses. 

Following U. S. v. FHletlbroner, insurance payments re- 
ceived by the taxpayer in 1930 as life beneficiary, were tax- 
able income. 

Affirming Board of Tax Appeals decision, 34 BTA 1200, 
CCH Dec. 9502.—U. S. Circuit Court of Appeals, Second 
Circuit, in [7Zelen IV’. Kane (Formerly Helen WW. Heilbroner) 
v. Commissioner of Internal Revenue. 


Priority of Taxes—Government.—A bar order by a bank- 
ruptcy court, fixing a date by which all claims must be 
filed, did not preclude tne Government, which could not 
comply with the order, from priority as to undistributed 
assets in the hands of the trustee, although it has lost its 
priority as to distributed assets and may not hold the trus- 
tee liable therefor.—U. S. District Court, Eastern Dist. of 
Michigan, Northern Division, in In the Matter of the Banner 
Brewing Company. No. 5943. 


Records—Re-examination—Suit to Enjoin.—The Court 
holds that this bill in equity, seeking an injunction to re- 
strain revenue agents from examining the plaintiffs’ rec- 
ords and to restrain defendant brokers from permitting the 
revenue agents to examine brokers’ accounts with plaintiffs, 
should be dismissed. The proposed examination is held a 
reasonable exercise of the Government’s powers, the pur- 
pose being to discover whether there was fraud in connec- 
tion with plaintiffs’ income tax returns in reporting hus- 
band-and-wife stock sales, the examination to be limited to 
that purpose. The fact that the agents made a previous 
examination is held to be immaterial, the agents not then 
being on notice of the possible fraud.—U. S. District Court, 
Eastern Dist. of Pennsylvania, in John E. Zimmermann and 
Sarah A. F. Zimmerman v. G. J. Wilson, Internal Revenue 
Agent in Charge, Internal Revenue Service, Philadelphia, Penn- 
sylvania;; Edmund J. Wrigley, Special Agent; Horatio G. 
Lloyd, Sr., and Edward Hopkinson, Jr., and Drexel & Co. In 
Equity No. 8671, March Term, 1935. 


Reorganization—1928 Act.—Affirming the Board, the 
Court holds that a reorganization resulted where a parent 
corporation transferred part of its assets to its subsidiary 
and distributed stock which it held in the subsidiary and 
cash to its own shareholders in exchange for its own stock 
and then dissolved. The Court finds no support for the 
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Commissioner’s argument that no assets were turned over 
to the subsidiary by the parent as part of the reorganization. 

Affirming Board of Tax Appeals decision, 36 BTA 954, 
CCH Dec. 9815.—U. S. Circuit Court of Appeals, Second 
Circuit, in Guy T. Helvering, Commissioner of Internal Rev- 
enue v. Max Einhorn. 


Reorganization—1928 Act—Dividend.—A reorganization 
occurred when a Maryland corporation transferred its assets 
to a New York corporation which delivered to the former, 
shares of stock in the New York corporation, cash in the 
form of dividends on the new shares, and also a dividend in 
debenture bonds. The stock and debentures were distrib- 
uted to the Maryland corporation’s preferred stockholders, 
of whom taxpayer was one. It is held that the transaction 
was a reorganization under Sec. 112 of the 1928 Act and 
that the gain was not taxable as a liquidating dividend. 

Affirming Board of Tax Appeals decision, 35 BTA 855, 
CCH Dec. 9622.—U. S. Circuit Court of Appeals, Second 
Circuit, in Guy T. Helvering, Commissioner of Internal Rev- 
enue v. J. F. Schoellkopf, Jr. 


Reorganization under Sec. 77B, Bankruptcy Act— 
Exploratory Search.—The tax claims of the United States 
for the years 1927-1929, and 1933-1935, being in excess of 
the value of the debtor’s assets, the instant Court upholds 
the District Court, on a plea by the Government, in order- 
ing an exploratory search where the record indicates that 
it may result in the recovery of additional assets for the 
debtor. 

Affirming District Court decision reported at 384 CCH 
§ 9256.—U. S. Circuit Court of Appeals, Third Circuit, in 
In the Matter of Eastern Utilities Investing Corporation, 
Debtor. Eastern Utilities Investing Corporation and Associated 
Gas and Electric Company v. Umted States. No. 6792, March 
Term, 1938. 


Repealed Dividend Taxes under NIRA—Prior Declara- 
tion.—Petitioner’s directors passed a resolution on or about 
January 16, 1933, before the effective date of the NIRA, 
which provided that a dividend of % of 1 per cent (or 
more) be paid monthly during 1933, It is held that the 
resolution created a debtor and creditor relationship be- 
tween the petitioner and its stockholders, and dividends 
paid thereunder during June to December are not subject 
to tax under section 213 of the NIRA.—U. S. District Court, 
Dist. of Oregon, in Western Cooperage Company v. James 
IV. Maloney, Collector of Internal Revenue, District of Oregon 


Returns—Failure to File—On the evidence, there was no 
fraud as to joint returns of petitioner and his wife for 1925, 
1927, and 1928. Therefore, assessment of deficiency for those 
years is barred. Likewise, there was no fraud as to a joint 
return for 1929, and therefore no liability for a fraud pen- 
alty. Alleged fraudulent items considered are: (1) Failure 
to report interest on bonds held by a bank as collateral; (2) 
failure to report alleged profit on sale of industrial stock 
involving matter of March 1, 1913, value; (3) profit report- 
able on sale of property involving part payment in stock 
obviously worthless; (4) failure to report as salary compen- 
sation paid to another; (5) failure to report alleged profit on 
sale of bank stock involving March 1, 1913, value; (6) failure 
to report alleged profit on redemption of bonds; (7) failure 
to report legal fees, the amount of which was credited to 
petitioner in connection with a real estate deal. 

Reversing Board of Tax Appeals decision, 34 BTA 1139, 
CCH Dec. 9496.—U. S. Circuit Court of Appeals, Third 
Circuit, in Charles J. Delone v. Commissioner of Internal 
Revenue. No. 6606, March Term, 1938. 


Sale of Stock—Proceeds—Taxability.—In a prior opin- 
ion, reported at 384 CCH § 9378, the Court held that the en- 
tire proceeds of sale in 1930 of petitioner’s interests in a 
corporation were taxable to petitioner in that year, without 
regard to contracts involving assignment of petitioner’s 
employment contract between other controlled corporations 
and receipt of part of the proceeds of the sale by one of 
the controlled corporations. The Court characterized the 
transactions as anticipatory arrangements for the deflec- 
tion of income, and in furtherance of a scheme to evade 
taxation. In the instant opinion the Court denies rehearing 
on the ground that the petition for rehearing presents no 
point not already fully considered —U. S. Circuit Court of 
Appeals, Fourth Circuit, in [Vallace Groves v. Commissioner 
of Internal Revenue. No. 4316. 
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Sale of Stock Purported—Fraud. —Alleged sale of stock, 
in 1928, to petitioner’s brother-in-law at a loss of $385,843. 66, 
is held to have been a sham rather than a bona fide sale. 
The imposition of the fraud penalty is sustained, and assess- 
ment may be made without regard to the statutory limita- 
tion period. On his return for 1919, petitioner had claimed, 
and was allowed, a loss of $673,625.78 on shares of the 
same class of stock, on his affidavit that the stock was 
worthless in that year. The 1928 purported sales price 
apparently was never paid. On the 1928 return, this loss 
was combined, on the schedule of stock transactions with 
sales of stock of another corporation at a gain of $411,073.62, 
only the net gain of $25,229.96 being reported on one line. 
The explanation, that this was done for lack of space, is 
inconclusive. 

Affirming Board of Tax Appeals decision, 36 BTA 4, 
Dec. 9669, reported at 374 CCH § 7169.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Sol H. Goldberg v. Commis- 
sioner of Internal Revenue. No. 6590, October Term, 1937, 
April Term, 1938. 


Stamp Tax on Bond Issues.—No tax is incurred on the 
renewal, in 1935, of bonds issued in 1925 by an individual, 
payment being guaranteed by a corporation. These bonds 
are not “known generally as corporate securities,” as pre- 
scribed in the taxing statute —U. S. District Court, Eastern 
Dist. of Pennsylvania, in Mitten Bank Securities Corporation 


v. United States. Law No. 20,086 Assumpsit, June Term, 
1937. 


Stamp Tax on Stock Transfers—Where appellee ex- 
changed its stock for assets of corporations A and B, and 
pursuant to contracts thereto, appellee issued such stock 
to the nominees of A and B, it is held that appellee is liable 
for the transfer tax imposed by the provisions of Sec. 800, 
Schedule A-3, Title VIII of the 1926 Act, for there is a 
transfer of legal title to and the right to receive the shares 
of stock in the nominees. 


Reversing District Court decision—U. S. Circuit Court 
of Appeals, Second Circuit, in United States v. Revere Cop- 
ber & Brass, Inc. 


Trading Stamps—Adjustment for Redemption.—Where 
no proof was offered as to a reasonable amount to allow for 
the sales slips that would never be presented for redemp- 
tion, and the evidence indicates that the claimed percentage 
was an arbitrary estimate and therefore contrary to the 
pertinent regulations, the claimed deduction in 1928 and 
1929, for liability under the sales slips, on 85 and 80 per 
cent thereof, is denied. 

Reversing District Court decision, D. C. W. Va., Decem- 
ber 20, 1937.—U. S. Circuit Court of Appeals, Fourth Cir- 
cuit, in United States of America v. O. J. Morrison Stores of 
Fairmont. No. 4332. 


Transferee’s Liability—Sec. 280, 1926 Act.—On the facts, 
it is held that plaintiff is not liable as transferee, under Sec. 
280, 1926 Act, for a 1927 tax deficiency assessed against her 
husband. Such liability did not arise by reason of her hus- 
band’s transfer to her of his interest in certain realty and 
of a certain note, both as security for a loan, where, at the 
date of his last ‘transfer, he was solvent and where such 
transfer was made for a valuable consideration in good 
faith and not with the intent to hinder, delay, or defraud 
creditors.—U. S. District Court, Dist. of ‘Oregon, in Frances 
Green Robinson v. United States of America. No. L—12866. 


Trust Income—Separation Agreement—Bad Debt—Com- 
promise Settlement.—Income from a trust created by the 
petitioner’s husband in lieu of alimony was taxable to peti- 
tioner in 1930, the husband’s liability for such income hav- 
ing been terminated by his death previous to 1930. Likewise, 
income from a trust created by the executors of petitioner’s 
deceased divorced husband, in compromise settlement of 
certain obligations which he failed to fulfill during his life- 
time pursuant to a separation agreement, was taxable to 
petitioner. 

The excess of the value of petitioner’s claim against her 
deceased divorced husband over the amount received from 
decedent’s executors in a compromise settlement was not 
deductible by her as a bad debt. Neither was there a deduc- 
tible loss, because if there was a loss it did not arise in a 
“transaction entered into for profit.” 





INTERPRETATIONS—BTA 59 


Affirming Board of Tax Appeals memorandum decision 
reported at 377 CCH Dec. 9950-A.—U. S. Circuit Court of 
Appeals, Second Circuit, in Elizabeth R. Thomas v. Commis- 
stoner of Internal Revenue. 


Board of Tax Appeals 


Business Expenses—Credit for Dependents—Religious 
Contributions—Traveling Salesman.—(1) On the facts, 
petitioner was not reimbursed by his company, for whom 
he worked as a traveling salesman on the commission basis, 
for traveling expenses incurred in connection with the con- 
duct of his business in 1935, and the claimed deduction 
therefor is allowable. (2) On facts, petitioner’s six-year-old 
son was wholly dependent on petitioner for support and 
maintenance in 1935, and $400 credit for dependent is allow- 
able. (3) Contributions in 1935 to St. Ignatius Loyola 
Church, New York City, where petitioner’s son attended 
school, without paying tuition, are deductible, subject to the 
15 per cent limitation contained in Sec. 23(09, 1934 Act.— 
Charles M. Muench v. Commissioner, Decision 10,514-D 
[CCH]; Docket 88330. Memorandum opinion. 


Deductions—Bad Debts and Worthless Stock.—Pcti- 
tioner, in 1929, issued all of its capital stock in exchange 
for the capital stock of two other corporations. In partial 
liquidation of one of these corporations, petitioner received 
part of its assets, among which was a claim against a drug 
company. In satisfaction of this claim petitioner accepted 
all of the capital stock of two other drug companies. Dur- 
ing the fiscal year ended November 30, 1931, petitioner 
operated these two drug companies and ‘made certain ad- 
vances to them to take care of operating deficits and cur- 
rent expenses. In December, 1931, the assets of the two 
drug companies were sold at auction, petitioner bidding 
them in at a nominal sum in order to protect its interests. 
In its return for the fiscal year ended November 30, 1932, 
petitioner claimed deductions for its loss in the investment 
of the capital stock of these drug companies, and for bad 
debts in the amount ot its advances. It is held that the 
auction sales liquidated the assets of the drug companies, 

and left petitioner owning the worthless capital stock. The 
deductions were properly taken——Markal Company v. Com- 
missioner, Decision 10,427-A [CCH]; Docket 82809. Memo- 
randum opinion. 


Estate Tax.—(1) The value of the life interest in the 
income or principal of a trust created by decedent in 1935, 
retained by him, : includible in his gross estate. Helvering 
v. Bullard, 303 U. $ S. 297, 384 CCH { 9139. 

(2) Other than the two amounts of $500 for adminis- 
trator’s and attorneys’ fees, respectively, conceded by the 
Commissioner to be deductible, there is nothing to support 
deduction of fees paid to trustees and attorneys after the 
decedent’s death. 

(3) The stipulated amount of New Hampshire succession 
and legacy taxes paid is a proper credit against federal estate 
tax.—John R. Potter, Administrator, c. t. a., Estate of Jona- 
than G. Berry v. Commissioner, Decision 10,514-G [CCH]; 
Docket 90346. Memorandum opinion. 


Estate Tax—Contemplation of Death—In 1922, when 
decedent was 65 years old and in good health, he trans- 
ferred practically all of his property, consisting for the 
greater part of two office buildings, to a corporation in 
return for its capital stock, which he then transferred to 
four trusts which he established for the benefit of his wife 
and children. The Board finds that the motives for the 
transfer were the desire to lessen the indebtedness on the 
buildings, the desire that his children take an interest in 
their management, and avoidance of necessity to sell the 
buildings in order to settle the estate. Therefore, the trans- 
fer in trust was not in contemplation of death, and the trust 
property was not part of decedent’s gross estate. 

Disney dissents, without written opinion. Turner dissents, 
with opinion to the effect that decedent was motivated by 
the desire to control the division of his property at death. 
Opper agrees.——Merchants National Bank of Cedar Rapids, 
Transferee and Fiduciary, Being Trustee under Four Certain 
Trust Agreements Executed by Elmer A. Higley, for the 
Benefit of Helen L. Higley, Harvey D. Higley, Fred M. Higley, 
and Helen E. Higley v. Commissioner, Decision 10,528 [CCH]; 
Docket 78576. 38 BTA —, No. 176. 
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Estate Tax—Gross Estate—Loaned Securities—Indebt- 
edness to Brokers.—Decedent (who died in 1933) loaned 
securities to a cousin for use as additional collateral to 
that pledged to secure the latter’s indebtedness to a firm 
of brokers. It is held that the full value of decedent’s 
securities so loaned should be included in her gross estate. 
It is held, further, that the value of decedent’s securities 
used in satisfying the indebtedness to the brokers, less the 
fair market value of the cousin’s collateral remaining at 
the time the brokers’ indebtedness was satisfied, is a proper 
deduction as a claim against the estate, under section 
303 (a) (1), Revenue Act of 1926, as amended.—Estate of 
Harriet Blair Borland, Chauncey Borland, Bruce Borland, and 
Cyrus H. Adams, Jr., Exrs. v. Commissioner, Decision 10,431 
[CCH]; Docket 82722. 38 BTA —, No. 79 


Estate Tax—Trust Property Not Part of Gross Estate— 
No Testamentary Disposition.—In 1924 and in 1925, the 
decedent and her husband, residents of the State of Texas, 
by two separate trust instruments, conveyed certain funds 
out of their ¢ommunity property, irrevocably, for the benefit 
of their daughter, who was to receive all of the trust in- 
come. Each of the trust instruments provided that upon 
the death of either settlor the trust should terminate and, 
“this trust estate shall be brought into hotchpotch and 
said Rebecca S. Terry shall receive from the community 
estate property the value whereof added to the then value 
of the trust estate will equal one-half of an amount de- 
termined by adding the then value of the community estate 
to the then value of the trust estate, and the remainder 
of the community estate shall be the property of the one 
of us who so survives.” Upon the death of Rebecca S. 
Terry, both settlors surviving, the trust property was to 
revert to the settlors’ community estate. One of the 
settlors, the mother, died in 1935. It is held that no part 
of the trust property is includible in her gross estate.— 
Rebecca Terry |IVhite, Sole Devisee and Legatee, Estate of 
Anna Davis Terry, Deceased v. Commissioner, Decision 10,430 
[CCH]; Docket 89925. 38 BTA —, No. 78 


Excess Profits Tax—No Liability Where There Is No 
Capital Stock Tax.—A parent corporation which had 
claimed and was allowed exemption from capital stock tax 
for the year ended June 30, 1933, and which filed a con- 
solidated income tax return for itself and its subsidiary 
for 1933, is not liable for excess profits tax under Sec. 216, 
NIRA, since the subsidiary was not in receipt of income, 
and the parent was exempt because it was not liable for 
capital stock tax.—Georgia Railroad and Banking Co. v. 
Commissioner, Decision 10,425-D [CCH]; Docket 89125 


Memorandum opinion. 


Expenses Incurred in Protection of Investment—Trust 
Income—To Whom Taxable.—(1) Traveling expenses and 
attorneys’ fees incurred in connection with the protection 
of certain investments were not expended in carrying on 


a trade or business, and constitute nondeductible personal 
expenses. 


(2) Petitioners, as trustees of two trusts created for the 
benefit of petitioners’ children by their grandfather, are 
not taxable individually on the income of the trust since, 
by the terms of the trust, the corpora and income there- 
from were to be used for the children’s benefit—Mrs. W. A. 
Carlisle v. Commissioner; IV. A. Carlisle v. Commissioner, 


Decision 10,429-B [CCH]; Dockets 82197, 82198. Memo- 
randum opinion. 


FDIC Payment—Interest Earned on Savings Account— 
When Deductible by Bank.—(1) On December 22, 1933, 
petitioner remitted the sum of $2,066.52 to the Federal De- 
posit Insurance Corporation for payment into the temporary 
deposit insurance fund, which became operative on January 
1, 1934. Petitioner recorded the amount in an asset account 
on its books, and, after payment became final in 1934, 
charged same to expense. It is held that the payment was 
made in 1934, and petitioner, on cash basis, is entitled to 
deduct the amount from gross income for that year. 


(2) Interest earned on savings accounts of petitioner’s 
depositors for the period July 1 to December 31, 1934, be- 
came available for credit to or withdrawal by the depositors 
on January 2, 1935, on which date petitioner credited the 
amount to the accounts of the respective depositors. It is 
held that petitioner on cash basis is not entitled to deduct 
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such amount from 1934 income.—First National Bank of 
Braddock v. Commissioner, Decision 10,513 [CCH]; Docket 
89268. 38 BTA —, No. 161. 


Gift Tax—Life Insurance Policies Assigned in Trust 
for Husband—Whether Community State——Where a hus- 
band domiciled in Texas made a gift in 1934 to an insurance 
trust of all of his right, title, and interest in and to life 
insurance policies, in which up to the date of the gift he 
had the right to change the beneficiary and to receive the 
cash surrender value of the policies, he is liable to gift 
tax upon the entire value of the policies and not upon 
one-half of such value. Texas judicial decisions are con- 
strued to hold that any insurance policy on the life of a 
husband is no part of the community estate of the husband 
and wife—R. L. Blaffer v. Commissioner; Sarah Campbell 
Blaffer v. Commissioner, Decision 10,435 {CCH}; Dockets 
89317, 90945. 38 SrA No. 83. 


Husband’s Interest Payments on Wife’s Note—Deduct- 
ibility—In May, 1917, petitioner (a partner in the firm 
of J. P. Morgan & Co.) made a valid, complete, and abso- 
lute gift of $1,C00,000 to his wife; shortly thereafter she 
loaned him the money on his note (payable on demand 
after six months’ notice) secured by collateral of a value 
considerably in excess of the $1,000,000, the note bearing 
interest at 6 per cent. The Board, having made findings 
as above, holds that a payment of $60,000 in interest in 
1925, and payments of $5,000 in interest and of $1,000,000 
as principal in 1932, were payments of interest and prin- 
cipal, and were not gifts—Charles Steele v. Commissioner, 


Decision 10,427 [CCH]; Dockets 85694, 86878-86880. 38 
BTA —, No. 77. 


Income from Oil Payment Contracts.—Where petitioner, 
in exchange for oil-well equipment, acquired certain oil- 
payment contracts for stipulated amounts to be paid out 
of the proceeds from oil if, as, and when produced from the 
properties upon which the exchanged equipment was in- 
stalled, and the petitioner’s right to receive such future 
payments, and thus recoup its cost and realize taxable prof- 
its, if any, was wholly contingent upon the indeterminable 
happening of future events, it is held that petitioner is en- 
titled to apply the payments actually received during the 
taxable year 1933 on each contract, respectively, in recoup- 
ment of the cost of such contract, respectiv ely, ‘and, further, 
is obligated to return as income only the excess of such 
payments over cost of each contract, respectively. Burnet 
v. Logan, 283 U. S. 404, 2 ustc J 736, followed. —Rocky Moun- 
tain Development Company v. Commissioner, Decision 10,522 
[CCH]; Docket 83849. 38 BTA —, No. 


Income from Trust Created for Fixed Period—Not Tax- 
able to Grantor.—Petitioner created a trust for a fixed 
period, naming himself as trustee, and his wife as bene- 
ficiary of the income therefrom, but did not reserve any 
power to revoke the trust and the income could not under 
the terms of the trust instrument be paid to him or ac- 
cumulated for his future benefit; further, the trust was not 
established to discharge a legal obligation of petitioner and 
he did not control the use of the income. It is held that the 
income of the trust was not taxable to petitioner under 





Wood v. Commissioner, Decision 10,058 [CCH]; Docket 
88426. 37 BTA —, No. 157. 


Insurance Company—Payments to Holders of Special 
Fund Certificates—Tax Status.—The petitioner, a newly 
organized mutual life insurance company, issued certain 
certificates for the purpose of creating a special fund “for 
the further advancement of the business of the Company” 
and to “maintain a Surplus Guaranty Fund” as provided for 
in the laws of the State of Kansas. The certificates bore 
guaranteed interest of 6 per cent, were redeemable at par 


after 10 years, out of surplus only, and the holders thereof 


were to receive an additional 2% per cent of renewal 
premiums received by the company after a certain date for 
the period of 20 years, regardless of the retirement of the 
certificates. It is held that the amounts paid by the peti- 
tioner to the certificate holders during the taxable year 
representing the guaranteed 6 per cent interest are de- 
ductible from gross income in 1932 as interest payments, 
and that the payments of 2% per cent of renewal premiums 
were not interest payments but a distribution of earnings, 
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and are not deductible from gross income in 1932. As to 
those properties which petitioner acquired in the taxable 
year by voluntary deeds from the mortgagors, petitioner’s 
income did not include the accrued and unpaid interest 
thereon inasmuch as the Board found that the value of the 
properties at the time of their acquisition did not exceed 
the principal amount of the loans thereon.—Manhattan 
Mutual Life Insurance Company v. Commissioner, Decision 
10,054 [CCH]; Docket 81821. 37 BTA —, No. 153. 


Interest Expense.—On facts, interest paid in 1935 on a 
loan was deductible, but interest accrued but not paid on 
loans on insurance policies and adjusted service certificates 
from the United States Veterans Administration was not 
deductible in the year of accrual, since petitioner was on 
the cash basis——George T. IVassell v. Commissioner, De- 
cision 10,436-A [CCH]; Docket 88509. Memorandum opinion. 


Interest Expense—No Bona Fide Obligation.—Petitioner, 
on cash basis, executed a deed of gift in 1931, which pur- 
ported to make an absolute gift to his wife of one-half of 
his one-half interest in a co-partnership. In April, 1932, 
he repurchased the transferred interest from her, giving her 
a three-year note bearing interest at 12 per cent. In Sep- 
tember of the same year he executed a new note which bore 
no interest, and included in the face thereof the accrued 
interest on the old note. In 1933 he gave his wife a check 
covering interest to date on the new note computed at 12 
per cent. This amount was properly disallowed as a de- 
— where the facts show that no bona fide obligation 
existed. 


[From the opinion:] “We think that this statement of 
the facts sufficiently shows that petitioner had no real inten- 
tion of creating a separate estate for his wife and to put it 
beyond his control. Even if he had had such an intention 
in 1931, his motive may have changed with his apparently 
changed financial circumstances in 1932, and the evidence 
pretty clearly indicates that he intended to treat his wife’s 
interest thereafter as his own. We do not think that there 
was a bona fide gift here, and consequently, that no real 
obligation on the part of the petitioner was created which 
would sustain the allowance of the interest. The only 
clearly traceable motive was tax avoidance, and while a man 
may properly so arrange his affairs as to reduce his tax, 
he may not, by fictitious business ¢ransactions, accomplish 
this end.”—Fred E. Barringer v. Commissioner, Decision 
10,066-B [CCH]; Docket 86677. Memo. opinion. 


Joint Return—Joint and Several Liability Not Applicable. 
—Where a joint return for 1933 is filed by husband and 
wife, reporting the income and deductions of both, the 
spouse whose income to no extent gave rise to a deficiency 
is not liable for such deficiency in whole or in part, and the 
spouse whose income did give rise to the deficiency is liable 
for the entire deficiency.—Joseph E. Higgins and Edna H. 
Higgins, (Husband and Wife) v. Commissioner, Decision 
10,514-C [CCH]; Docket 87208. Memorandum opinion. 


Long-Term Contracts—Change in Accounting Basis— 
Percentage of Completion.—W here the petitioner, who con- 
tended that the Commissioner erroneously changed its 
system of accounting from the percentage-of-completion 
basis to the cash basis, introduced evidence which estab- 
lished only the fact that petitioner had been engaged in the 
contracting business since 1921, but failed to establish its 
method of accounting, the nature of the adjustments made 
by the Commissioner in determining the deficiency for 1931, 
or any other pertinent fact bearing upon the issue, the Com- 
missioner’s determination is sustained.—The Charles Shut- 
rump & Sons Company v. Commissioner, Decision 10,514-B 
[CCH]; Docket 81359. Memorandum opinion. 


Loss on Exchange of Property.—Petitioner exchanged a 
land purchase contract for cash, notes, and other parcels of 
real estate, and claimed a loss as a result thereof in his 
return for 1929. The Board sustains the Commissioner in 
disallowing the claimed deduction, where “the testimony 
as to the amount of the cash, the face value of the notes 
and the size, number and value of the lots is very indefinite.” 
—Samuel Rosenfield v. Commissioner, Decision 10,514-E 
[CCH]; Dockets 47778, 66444. Memorandum opinion. 


Obsolescence—Deduction Denied.—Petitioner, engaged 
in the manufacture of tinsel thread and novelty yarns, 
owned a building immediately across the tracks from a 


INTERPRETATIONS—BTA 61 


railroad station. The proximity of the station was con- 
venient to petitioner for freight and passenger service. In 
1933, the running of trains was discontinued, and the sta- 
tion was demolished in 1934. Petitioner claimed a deduc- 
tion in its 1934 return for decrease in value of the building 
due to the demolition of the station. It is held that “a mere 
decrease in value of the petitioner’s building is not a 
deductible loss in the absence of a sale or abandonment.” 
Olean Times-Herald Corp., 37 BTA 922, CCH Dec. 10,036, 
followed.—The Kilo. Co., Inc. v. Commissioner, Decision 
10,436-C [CCH]; Docket 87474. Memorandum opinion. 


Penalty for Unreasonable Accumulation of Surplus—Sec. 
104, 1928 Act—Dividend Received—Status.—(1) Upon the 
evidence it is found as a fact that petitioner during the tax- 
able year 1931 permitted its gains or profits to accumulate 
beyond the reasonable needs of its business. It is held that 
this fact, under section 104 (b) of the Revenue Act of 1928, 
is prima facie evidence of a purpose to escape the surtax 
upon petitioner’s shareholders. It is held, further, that the 
evidence offered by petitioner is insufficient to overcome the 
presumption specified under section 104 (b) and the existing 
presumption of correctness attaching to the respondent’s 
determination that petitioner was subject to the additional 
tax of 50 percent provided for in section 104 (a). 


(2) During the taxable year 1935 petitioner was the sole 
stockholder of the Saranac Investment Corporation. Prior 
to the taxable year petitioner had borrowed considerable 
funds from Saranac. During the taxable year Saranac de- 
clared a dividend in favor of petitioner which petitioner 
used to liquidate its debt to Saranac. It is held that the 
dividend is “income” to petitioner under section 22 (a), 
Revenue Act of 1928, and as such is also subject to the 
provisions of sections 23 (p) (deduction for dividends 
received) and 104 (c) (improper accumulation) of the same 
Act.—A. & J. Inc. v. Commissioner, Decision 10,515 [CCH]; 
Docket 80815. 38 BTA —, No. 162. 


Penalty for Unreasonable Surplus—-1928 and 1932 Acts.— 
Corporations which had absorbed large earnings in their 
business of making small loans were not formed or availed 
of for the purpose described in section 104 (a) of the Reve- 
nue Acts of 1928 and 1932.—Seaboard Security Company v. 
Commissioner; Seaboard Small Loan Corporation v. Commis- 
sioner; Southern Security Company v. Commissioner, Decision 
10,429 [CCH]; Dockets 79970-79973. 38 BTA —, No. 74. 


Pro Rata Share of Syndicate Note—Deductibility—When 
Stock Became Worthless—Loss on Syndicate Investment— 
Non-Deductibility—(1) Petitioner was a member of a syndi- 
cate formed for the purpose of financing a corporation 
engaged in building and operating a cooperative apartment. 
The syndicate by its manager borrowed money and exe- 
cuted a note. The petitioner paid his pro rata share of the 
interest on the note to the corporation which paid the 
interest to the payee of the note. It is held that such pay- 
ment of interest is deductible from petitioner’s gross income 


for 1932. 


(2) Petitioner held common stock in the First Investors 
Co. of Illinois, a corporation engaged in operating an in- 
vestment trust. In 1931 the corporation held assets worth 
$42,000, and had liabilities of $16,760.86 and preferred stock 
outstanding in the sum of $609,825. The corporation dis- 
solved in 1932. Petitioner deducted the cost of the stock 
from his gross income in 1932 as having become worthless 
in that year. Respondent determined the stock to have 
become worthless in 1931. It is held that petitioner failed to 
prove the stock had value in 1931 and, therefore, it can not 
be considered as having become worthless in 1932. 

(3) Petitioner was a member of and investor in a syndi- 
cate formed to finance a corporation engaged in building 
and operating a cooperative apartment building. The cor- 
poration is still engaged in this business. The syndicate 
held, in 1932, and now holds the greater part of the common 
stock of the corporation, which it has pledged to secure 
loans it has made to obtain money with which to finance 
the construction of the apartment. In 1932 the operation 
of the corporation resulted in a loss, and in that year it 
would have been impossible to liquidate the corporation for 
a sum sufficient to reimburse the syndicate for its advances. 
Petitioner deducted from his gross income for 1932 the 
amount of his investment in the syndicate as having become 
worthless in that year. Respondent determined his invest- 
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ment did not become worthless in that year. It is held that 
petitioner has failed to prove his investment in the syndicate 
became worthless in 1932. 

Black dissents as to issue (3), with opinion to effect that 
record shows that the syndicate investment loss should be 
deductible in 1932.—Sterling Morton v. Commissioner, Deci- 
sion 10,517 [CCH]; Docket 86517. 38 BTA —, No. 165. 


Profits Tax Under Sec. 328, 1921 Act—Proposed Re- 
computation—Comparative Corporations.—After much ne- 
gotiation on the part of the counsel for the respective 
parties, and an exhaustive search for evidence by petitioner, 
it is held that Thorne, Neale & Company, Inc., and Lehigh 
Valley Coal Sales Company, although not exactly like peti- 
tioner, bear enough similarity in various characteristics to 
be used as comparatives in computing petitioner’s tax un- 
der the provisions of Sec. 328 of the 1921 Act.—Delaware, 
Lackawanna and |Vestern Coal Co. v. Commissioner, Decision 
10,432-H [CCH]; Docket 33813. Memorandum opinion. 


Reorganization—Stock Worthlessness Determined.—Fol- 
lowing Com. v. Kitselman (89 Fed. (2d) 458) where bond- 
holders of the Sterling Tire Corporation organized the 
Sterling Corporation and received its stock in exchange 
for their Tire Corporation bonds, the transaction con- 
stituted a reorganization within the meaning of section 
112 (b) (3) of the 1928 Act, the basis of the new stock 
being the basis of the old bonds. Upon subsequent fore- 
closure of the property of the Sterling Corporation, its 
stock became worthless not upon the tax sale in 1931, but 
in 1933, upon expiration of the redemption period under 
the New Jersey statute—Alexander A. Altschuler and Lue 
I. Altschuler (Husband and lVife) v. Commissioner, Decision 
10,432-C [CCH]; Docket 84368. Memorandum opinion. 


Revocable Trusts—Grantor’s Taxability.—Petitioner cre- 
ated three trusts in each of which the trustee had the right 
to terminate the trust and revest the corpus in the grantor. 
It is held that the trusts are revocable and that the income 
thereof in 1933 is taxable to petitioner, since trustee is nota 
person having a substantial adverse interest. To one of 
these trusts created by him, petitioner assigned all of his 
interest under a certain trust created by his father, Joy 
Morton, one-third of the income of which was payable to 
petitioner. The income of this trust created by petitioner 
was to be accumulated. Under the terms of the Joy Morton 
trust, modified prior to the taxable year, the grantor thereof 
had no power to provide for an accumulation of its income 
for future distribution to him. It is held that petitioner’s 
interest as beneficiary under the Joy Morton trust was sub- 
ject to a valid assignment to the trust created by petitioner, 
that the income of the Joy Morton trust was not taxable 
to its grantor pursuant to Sec. 167, 1932 Act (income for 
benefit of grantor), and that income of trust created by 
petitioner was taxable to him pursuant to Sec. 166 of the 
1932 Act.—Sterling Morton v. Commissioner, Decision 10,518 
[CCH]; Docket 91705. 38 BTA —, No. 166. 


Severance Damages—Loss of Riparian Rights—Where 
the City of New York, by condemnation proceedings, did 
not acquire any portion of petitioner's tangible property, 
but merely extinguished the riparian rights pertaining 
thereto, the award is held to be in the nature of severance 
damages. The award is deductible from the basis to be 
used in determining gain or loss upon the subsequent dis- 
position of the remaining portion. Taxpayer’s award being 
greater than his cost, the excess thereof is taxable gain. 
—De Mack Drug & Medical Co., Inc. v. Commissioner, De- 


cision 10,432-lD) [CCH]; Docket 86562. Memorandum 
opinion. 
Short Sale—Dividends—During 1932 the petitioner, 


through his broker, made short sales of shares of stock at 
a time when he had in long accounts with the same broker 
equivalent amounts of the shares sold short. During 1932 
some of the short contracts were closed out by purchases; 
the balance by transfers of shares of stock from the long 
accounts to the short accounts, in most cases, of shares 
owned by the petitioner for a period of more than two years 
at the date of transfer. When petitioner’s bank requested 
that he either deposit additional collateral or reduce his 
indebtedness to them, he contracted to sell 62,500 shares of 
du Pont common stock, a part of the collateral, to C, the 
proceeds to reduce his loan. Petitioner instructed his agent, 
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a customer’s man of the L brokerage firm, but one who 
maintained his own offices, to “handle the matter.” The 
agent made out a “buy” order showing that L purchased 
the stock for its own account, and a “sell” order showing 
that L sold the stock to C. On the same day, L acquired 
the stock from the bank, making payment therefor. Although 
the shares were immediately transferred to the name of the 
broker, they were credited to petitioner’s long account. 
On the same day L sold and delivered the stock to C. At 
the close of the day, petitioner was shown by the broker’s 
books to be short 62,500 shares in one account, and long 
the equal amount of stock acquired from the bank. It is 
held that the profit realized upon such sale was not from 
the sale of capital assets within the meaning of the statute, 
and therefore not taxable as capital gain. It is held further, 
that in computing the gains or losses from short contracts, 
short dividends are to be added to the cost basis in arriving 
at the gains or losses on the sales. 


Arundell dissents, with opinion to the effect that no short 
sale was made or intended and that the brokers had no 
intention of buying on their own account, but merely to 
effect delivery to C of the stock sold to that company by 
petitioner. Turner and Arnold agree with this dissent.— 
Henry F. du Pont v. Commissioner, Decision 10,525 [CCH]; 
Docket 85519. 38 BTA —. No. 173. 


Sole Stockholder—Sec. 104, 1928 Act.—The sole stock- 
holder of a corporation, not subject to tax under Sec. 104 
of the 1928 Act, was not entitled to include (at the time of 
filing his return) any portion of his distributive share of 
the undistributed net income of the corporation for the 
taxable year 1930, and where the stockholder erroneously 
so included in his gross income an amount less than his 
entire distributive share of such undistributed net income, 
respondent was without authority to include in the stock- 
holder’s gross income the remainder of the undistributed 
net income of the corporation in determining the income 
tax liability of the stockholder.—Jennie King Mellon, Richard 
King Mellon, Sarah Mellon Scaife and the Union Trust Com- 
pany of Pittsburgh, Exrs., Estate of R. B. Mellon, Deceased 
v. Commissioner, Decision 10,514 [CCH]; Docket 74241. 
38 BTA —, No. 163. 


State Obligations—Exempt Interest—California Subdivi- 
sion Bonds.—Bonds were issued by political subdivisions 
of a State under general acts of the legislature. They were 
in varying amounts, representing in each instance the 
amount assessed against a particular lot or parcel of land 
for a public improvement and provided on their face, in 
accordance with the acts under which they were issued, 
that neither the issuing municipality nor any officer thereot 
should be holden for payment. Payment was to be made 
to the municipal treasurer for the benefit of the holder of 
the bond. In the event of default the holder of the bond 
was entitled to declare the whole amount due and payable 
and to have the property advertised and sold. If the prop- 
erty should not be redeemed within one year, a deed con- 
veying the absolute title to the lands was to be issued to 
the purchaser at the sale. It is held that said bonds are 
not obligations of a political subdivision of a State or 
Territory within the purview of section 22 (b) (4) of the 
Revenue Act of 1934, and that the interest is not exempt. 

Bonds issued by political subdivisions of a State con- 
tained an unconditional promise of the municipality to 
make payment, the act under which they were issued re- 
quiring the municipality to levy and collect a tax clearl\ 
sufficient to pay principal and interest as due and, if neces- 
sary, to borrow from other funds in order to make payment. 
It is held that such bonds are obligations of a political 
subdivision of a State, and that the interest is exempt.— 
Milo IV. and Reed J. Bekins, Exrs., Estate of Katherine 
Bekins, Deceased v. Commissioner, Decision 10,432 [CCH]; 
Docket 87675. 38 BTA —, No. 80. 


Stock—“Wash Sale” Provision Not Applicable.—(1) 
Where the taxpayer, in June 1933, surrendered to the cor- 
poration of which he was a stockholder certain of its stock 
in consideration of the cancellation of his debt to the cor- 
poration, and thereafter, without the knowledge of the 
taxpayer, there was inserted by the treasurer of the corpo- 
ration in the minutes of the directors’ meeting which au- 
thorized the purchase, an option allowing the taxpayer to 
repurchase the same shares, an act not made known to the 
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taxpayer nor ratified by the directors of the corporation 
until September, it is held that the transaction was not a 
wash sale within the meaning of section 118, Revenue Act 
of 1932. 

(2) No gain resulted on sale of stock in 1933, where peti- 
tioner establishes that the March 1, 1913, value of such 
stock, including a gift of dividend stock, was greater than 
that determined by the Commissioner. The “first-in, first- 
out” rule may be invoked by the petitioner, and upon the 
basis established, he made an overpayment.—Daniel N. 
Gutman v. Commissioner, Decision 10,444 [CCH]; Docket 
85242. 38 BTA —, No. 92. 


Stock—Wash Sales—Substantially Identical Securities.— 
Losses from sales of securities in 1932 are held deductible 
or not deductible on the basis of whether replacing securi- 
ties purchased within 30 days were “substantially identical 
securities” under Sec. 118, 1932 Act. 

The following were held “substantially identical’: (a) 
Municipal bonds of the same obligor and of the same value, 
differing only in dates of maturity, the difference in ma- 
turity being from four to ten months, and maturity being 
approximately 16 years in the future; and (b) Federal Land 
Bank bonds of the same value, issued by the same Federal 
Land Bank and differing only in a difference of two and 
one-half years in dates of maturity, but redeemable at 
option of obligor at any time after approximately six 
months, maturity being approximately from 20% to 23 
years in the future. 

The following were held not to be “substantially identi- 
cal: Federal Land Bank bonds differing only six months 
as to maturity, approximately 21 years in the future, but 
issued by different Federal Land Banks. 

Sternhagen dissents, with opinion to the effect that Bureau 
rulings ‘seem to indicate a consistent administration of the 
statute which treats a difference in maturity date of bonds 
as disproving that they were ‘substantially identical.’ * * * 
The present opinion seems to provide a caveat if the dis- 
parity between maturity dates of otherwise similar bonds 
is wide enough, but it supplies no satisfactory standard 
which will enable either taxpayers or administrators to 
say with any assurance whether the loss in any case is 
deductible or not.” Black and Leech agree with this dissent. 
—Morie Hanlin and Union Trust Company of Pittsburgh, 
Exrs., Estate of Belle C. Hershman Martinek, Deceased v. 
Commissioner, Decision 10,456 [CCH]; Docket 79112. 38 
BTA —, No. N. 104. 


Stock Not Worthless in 1934—Bank Deposit Settlement 
—Capital Loss—1934 Act——(1) Where taxpayer, having 
purchased stock in a bank which later closed, voluntarily 
paid $5,000, because of his ownership thereof, though no 
assessment thereon was ever made, and then, during the tax 
year 1934, made or attempted to make a gift of the stock, 
which was not established to have been then worthless, it 
is held that taxpayer sustained no deductible loss. 

(2) Where, during the tax year 1934, taxpayer received 
a part of his bank deposit in cash and, in lieu of the balance 
thereof, accepted a note of a subsidiary of the bank, in the 
face amount of that balance, but the market value of which 
was then, and throughout the year, less than its face amount, 
it is held that such transaction was an “* * * exchange of 
a capital asset,” and the deduction of the loss thus sustained 
is limited to that of a capital loss under the provisions of 
the Revenue Act of 1934, section 117(a).—Charles T. Carlson 
v. Commissioner, Decision 10,530 [CCH]; Docket 87564. 
38 BTA —, No. 178. 


Surrender of Bank Stock for Cancellation and Resale.— 
Pursuant to a plan for reopening a bank, following the 
national banking holiday, petitioner and all other stockhold- 
ers of the bank surrendered their stock in that bank in 1933, 
one-third for cancellation in order to reduce the bank’s 
capitalization, one-third for resale by the bank, and the 
remaining one-third for reissuance to the stockholders. No 
loss was sustained on the stock surrendered for cancella- 
tion, since the stockholders still retained the same propor- 
tionate interests in the bank’s assets after the surrender of 
the stock, and the value of the shares surrendered for can- 
cellation was absorbed in the reissued shares. As to the 
shares surrendered for resale it is held that the surrender 
represented a capital investment, rather than a loss.—F rank 
B. Bowes v. Commissioner, Decision 10,514-A [CCH]; Docket 
81276. Memorandum opinion. 
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Subsidiary Wholly Owned—Penalty under Sec. 104, 1928 
Act.—In 1927, G. W. Mead purchased for part cash, the 
interest of a retiring stockholder of P corporation in which 
Mead and his wife and children were stockholders. In 
1931, through a plan of reorganization involving the P 
stock, Mead and his wife and children controlled S which 
owned M (petitioner) whose assets consisted of the P stock 
subject to the unpaid indebtedness contracted by Mead in 
1927. The dividends on P stock which were thereafter 
received by petitioner were not distributed in full as divi- 
dends but were used in substantial amounts to retire the 
indebtedness on the 1927 stock. Petitioner also acquired 
and held the stock of a certain bank upon advice of G. W. 
Mead. The Board holds that where petitioner was wholly 
owned by another corporation, all of whose stock was 
owned by members of the same family, the petitioner was 
formed and availed of for the purpose of preventing the 
imposition of the surtax upon the members of the family, 
who are “its shareholders” within the meaning of section 
104 of the 1928 Act. The 50 per cent “penalty” is therefore 
imposed. 


Sternhagen concurs only in the result, without written 
opinion. Leech dissents, with opinion to the effect that 
ignoring the existence of the parent corporation, S, or con- 
struing “its shareholders” to mean shareholders of S, is 
unsound, under the 1928 Act. Van Fossan, Murdock, Black, 
Tyson, and Kern agree with this dissent—Mcead Corporation 
v. Commissioner, Decision 10,445 [CCH]; Docket 77819. 
38 BTA —, No. 93. 


Surtax on Undistributed Profits—Credits—Constitution- 
ality—(1) A corporation which is prohibited by State law 
from declaring dividends because of an existing deficit is 
not entitled to a deduction in computation of the undistrib- 
uted profits surtax under the 1936 Act. Taxpayer claimed 
a credit under Sec. 26(c)(1) relating to contracts restricting 
the payment of dividends. It contended that its charter and 
the State statutes were a contract within the meaning of 
the law. 

(2) The tax is constitutional. Taxpayer contended that 
the tax was unconstitutional because it was not a tax on 
income within the Sixteenth Amendment and unconstitu- 
tional because not apportioned according to population. 
This, the Board overrules, citing Helvering v. National Gro- 
cery Co., 302 U. S. 282. The tax did not violate the Tenth 
Amendment in that it attempted to regulate the internal 
affairs in relation to corporations. The Board cites the 
National Grocery case, supra in support of its conclusion. 
The tax did not violate the due process provision of the 
Fifth Amendment.—Crane Johnson Company v. Commissioner, 
Decision 10,529 [CCH]; Docket 91809. 38 BTA —, No. 177. 


Transferee’s Liability—Where on August 16, 1932, peti- 
tioner A. D. Saenger owned all the capital stock of two 
Louisiana corporations, which in turn owned all the capital 
stock of a third Louisiana corporation, and on August 16, 
1932, all three corporations were consolidated under provi- 
sions of the Louisiana law into a new Louisiana corporation, 
Saenger Corporation, all the capital stock of which was 
issued to A. D. Saenger, and at the time of the consolidation 
two of the corporations owed federal income taxes in the 
total amount of $227,154.22, and on January 4, 1934, the 
Saenger Corporation was still in debt to the United States 
for $223,404.22 of the above-mentioned liabilities originally 
determined against two of its consolidating corporations, 
and notwithstanding such liability it transferred to petitioner 
A. D. Saenger, without consideration, assets having a net 
value of $54,047.57, at which time the Saenger Corporation 
was hopelessly insolvent, it is held that petitioner A. D. 
Saenger is liable as a transferee of assets of the Saenger 
Corporation to the extent of the $54,047.57 received.—A. D. 
Saenger v. Commissioner; Abraham D. Saenger v. Commis- 
sioner; Saengers, Inc. v. Commissioner, Decision 10,521 


{CCH]; Dockets 85631, 88079, 88080. 38 BTA —, No. 169. 


Trust Created for Fixed Period—Income Not Taxable 
to Grantor.—Petitioner created an irrevocable trust, under 
the terms of which the income was to be paid to The 
World Calendar Association until the grantor attained a 
certain age or until her death, whereupon the trust corpus 
was to be paid over to the grantor or her executors, admin- 
istrators, or assigns. Grantor had no power to revest in 
herself title to any part of the corpus or the income there- 
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from, and following Meredith Wood, 37 BTA 1065, CCH 
Dec. 10,058, it is held that the trust income for 1934 and 
1935 is not taxable to her.—Elizabeth Achelis v. Commissioner, 
Decision 10,429-A [CCH]; Dockets 89435, 92539. Memo- 
randum opinion. 


Trust Estate—Annuities—Where trustees of a testa- 
mentary trust are directed to pay annuities out of the “trust 
estate,” and pay such annuities (in 1933), the amounts paid 
are not a legal deduction from the gross income of the 
trust even though the income of the trust estate is greatly 
in excess of the amounts necessary for the payment of the 
annuities. Burnet v. Whitehouse, 283 U. S. 148 (2 ustc 
{| 712), and Helvering v. Pardee, 290 U. S. 365 (3 ustc J 1193), 
followed.—Equitable Trust Company and James W. Tunnell, 
Trustees under the Last Will and Testament of Edward W. 
Pyle, Deceased v. Commissioner, Decision 10,438 [CCH]; 
Docket 85026. 38 BTA —, No. 86. 


Trusteeship a Business—Expenses Deductible.—One who 
regularly engages in the business of serving for pay as a 
trustee and as an executor and incurs and pays a liability 
growing out of the conduct of such business is entitled to 
a deduction for the amount so paid (1935). For many years 
he had acted as executor of estates and as trustee, devoting 
about one-half of his time to this branch of his business. 
Cases are distinguished where trustee expenses were dis- 
allowed because incident to an isolated fiduciary activity 
which was not incidental to a trade or business regularly 
carried on.—John Abbott v. Commissioner, Decision 10,519 
[CCH]; Docket 91141. 38 BTA —, No. 167. 


Trusts—Distributable Income.—The petitioners were 
beneficiaries of trusts under the terms of which the trustees 
had discretionary power to distribute or accumulate income 
of the trusts. The income of one of the trusts which was 
not distributed was paid into what the trustees regarded as 
trusts created by the will of the decedent to receive such 
income, with the petitioners as beneficiaries thereof. It is 
held that the income not paid or credited to the petitioners 
as beneficiaries, but accumulated, whether within a single 
trust or as corpus of subsidiary trusts, was not income 
distributed to the beneficiaries and did not constitute income 
taxable to them in 1932.—Angier B. Duke v. Commissioner ; 
Cornelia Biddle Robertson, as General Guardian of the Prop- 
erty of Anthony B. Duke v. Commissioner, Decision 10,516 
[CCH]; Dockets 79942, 79943. 38 BTA —, ‘No. 164. 


Withholding at Source—Nonresident Alien.—Petitioner, 
a nonresident alien engaged in the business of professional 
boxing, is held, upon the facts, not to have had control of 
certain income pertaining to his manager, Arthur Buelow, 


another nonresident alien, in 1930. The income in question 
was apparently due Buelow as a percentage of petitioner’s 
earnings but was paid to Buelow and his assignees by the 
parties with whom petitioner contracted for his (petition- 
er’s) services. These parties recognized and assumed their 
responsibility under section 144 as withholding agents. 
Petitioner is therefore not liable as agent for withholding 
any tax on the income in question. The Board should, in 
turn, transfer same to the new corporation, and that in 
consideration thereof the stock in the old corporations 
should be transferred to the treasury of the company. The 
resolution further provided that the transaction was for 
the purpose of merging and consolidating the properties 
and assets with the new corporation. The assets were 
transferred to the stockholder, who on the same day trans- 
ferred them to the new corporation, in consideration of 
issuance of its stock to the old stockholders, the stock in 
the old corporations was assigned to the old companies 
and canceled and though not dissolved, the old corporations 
were allowed to lapse and have their charters canceled for 
non payment of tax. It is held that the whole transaction 
was pursuant to a plan of reorganization under section 112 
(i) (1) (A) of the Revenue Act of 1932, and that there was 
no distribution in liquidation under section 115 (c) of the 
same Act.— Max Schmeling wv. Commissioner, Decision 
10,459-A [CCH]; Docket 86570. Memorandum opinion. 


_ Worthless Stock.—Petitioner’s claimed deduction for loss 
in the fiscal year ended June 30, 1934, due to the worthless- 
ness of stock of the Old Colony Coal & Wharf Company 
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is disallowed where there is no proof of any fact or circum- 
stance occurring during that fiscal year as a result of which 
the stock became worthless—Horgan Fuel Corporation v. 
Commissioner, Decision 10,514-F [CCH]; Docket 86883. 
Memorandum opinion. 


Bureau of Internal Revenue 


Building and Loan Association—Exemption.—Building 
and loan associations chartered under the laws of Oklahoma, 
which have heretofore been held exempt from federal in- 
come tax, will not lose their exempt status by making loans 
to those who qualify under the amended Oklahoma laws as 
members of such associations, either by owning shares of 
stock or by holding certificates of membership as borrowers. 
—I. T. 3228, 1938-43-9589 (p. 3). 


Deductions from Gross Income.—For federal income tax 
purposes, a taxpayer may deduct only the retail sales taxes 
actually paid to the state of Iowa, even though the state 
permits him to deduct for state income tax purposes 1 per 
cent of his gross income, but not in excess of $100, in lieu 
of the amount of retail sales taxes actually paid.—I. T. 3227, 
1938-43-9588 (p. 2). 


Deductions from Gross Income—Taxes Generally.—The 
provisions of section 24(a)5 of the Revenue Act of 1936 do 
not preclude the deduction by a taxpayer of British income 
taxes paid with respect to interest on tax-exempt securities 
issued by the various states of the United States and political 
subdivisions thereof. As the taxpayer did not claim credit 
for the British taxes under section 131 of the Revenue Act 
of 1936, the entire amount thereof may be allowed as a 
deduction.—I. T. 3234, 1938-47-9615 (p. 25). 


Distributions in Liquidation.—On the liquidation of the 
M Company, the gains or losses resulting to A, a stock- 
holder, who acquired his stock on different dates should 
be computed separately on each block of stock. Gains thus 
determined are taxable 100 per cent as provided in section 
115(c) of the Revenue Act of 1934, while losses are subject 
to the limitations contained in section 117(a) of that Act.— 
G. C. M. 20826, 1938-48-9624 (p. 7). 


Nonresident Aliens.—B, a citizen of the United States 
who lost her citizenship by marriage but was repatriated 
on July 23, 1937, is taxable under section 211(a) of the 
Revenue Act of 1936.as a nonresident alien for the period 
January 1, 1937, to July 22, 1937, and is taxable under sec- 
tions 11 and 12 of that Act as a citizen of the United States 
for the period July 23, 1937, to December 31, 1937. Only 
one income tax return is required although the computations 
are made under different provisions of law.—I. T. 3237, 
1938-50-9639 (p. 2). 


Individual Returns.—A and his wife, who own an orange 
grove in Florida as tenants by the entirety, are each entitled 
to report one-half the income derived from the operation 
of the orange grove.—I. T. 3235, 1938-47-9616 (p. 26). 


Revocable Trusts.—The revesting of title to the corpus 
of a trust created by A being controlled by the terms of the 
trust instrument itself and in no way dependent upon the 
exercise of any power vested in the grantor or any person 
not having a substantial adverse interest therein, the income 
of the trust is not taxable to the grantor—I. T. 3238, 
1938-50-9640 (p. 4). 


Subcontract—The Vinson Act.—An order (or orders) 
for certain machines in excess of $10,000 received by the O 
Company, a manufacturer, from the N Company, its ex- 
clusive “sales distributor” acting as principal and not as its 
agent, constitutes a subcontract which is subject to section 
3 of the Vinson Act as amended, where the machines 
ordered are to be supplied by the N Company to the M 
Company and are to be furnished and installed by the M 
Company as required original equipment of certain naval 
vessels under its prime contracts for their construction.— 
I. T. 3236, 1938-48-9630 (p. 20). 





